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Bank Contempt for Practicing Law 


the instance the Bar Associations the state 
Illinois and the city Chicago, the state Illinois instituted 
contempt proceedings against the Peoples Stock Yards State 
Bank Chicago, the contempt charge being based upon evi- 
dence the effect that the respondent bank had engaged 
the practice law. (People Peoples Stock Yards State 
Bank, No. 18801.) 

decision rendered June 18, the Supreme Court 
Illinois held that, under the statutes and the de- 
cisions, corporation without authority practice law, even 
through the use licensed attorneys its employ; that the re- 
spondent bank had engaged unauthorized legal practice and 
that the court had power punish for contempt. fine 
$1,000 was the penalty imposed. 

The evidence indicated that, acting through attorneys 
its employ, the bank had rendered legal services connection 
with the administration estates deceased persons, incom- 
petents and minors appropriating its own use legal fees paid 
for such services. The evidence further indicated that the bank 
had, like manner, drafted wills and attended their execu- 
tion, conducted foreclosure proceedings, handled real estate 
transactions involving the purchase, sale and exchange real 
estate, examined abstracts and title policies and rendered opin- 
ions thereon. its opinion the court stated that the bank had, 
“through its duly licensed lawyers, transacted for its customers 
and others, almost every form business except the handling 
divorce cases.” 

The following paragraphs are quoted from the court’s 
opinion: 

£03 
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just essential the administration justice and the 
proper protection society that unlicensed individuals should not 
permitted prey upon the public that sphere the practice 
usurpation the function and privilege attorney and affront 
the court having sole power license attorneys, for one not licensed 
such perform the services attorney outside court pro- 
ceedings. 

stated above, this court has inherent power and control over the 
general subject the practice law, and this includes the power 
punish unauthorized persons for presuming practice law without 
being licensed this court. The respondent corpora- 
tion. has not been and cannot licensed permitted this 
court practice law. (In Co-operative Law Co., 198 479, 
15.) corporation can neither practice law nor hire law- 
yers carry the business practicing law for it. (People 
California Protective Corporation, Cal. App. 354, 244 Pac. 1089.) 

The right practice law attaches the individual and dies with 
him. cannot made the subject business sheltered under 
the cloak corporation having marketable shares descendible under 
the laws inheritance. (State Merchants’ Protective Corporation, 
105 Wash. 12, 177 Pac. 694; People Merchants’ Protective Cor- 
poration, 189 Cal. 531, 209 Pac. 363.) the case Otter- 
ness, recently decided, the Supreme Court Minnesota held that 
corporation cannot itself practice law nor can lawfully 
hiring attorney conduct general law practice for others for 
pay, where the fees earned are and are received income and 
profit the corporation (232 318). Likewise the Court 
Appeals Ohio has lately decided that, although not prohibited 
criminal statute, unlawful for corporation practice law 
maintain legal department hire attorneys and advertise their 
services for the use others. Dworken Apartment House Owners’ 
Association, decided March 1931, Ohio Law Bulletin and Reporter, 
Vol. XXXIV, page 234. 

The respondent, being corporation, also prohibited statute 
from practicing law Illinois. (Smith 1929 Stat. chapter 32, para- 
graphs 411-415, pages 787-788.) was within the power the 
Legislature make such prohibition (In Day, supra), and also 
provide penalty for violations it. But the statute referred 
does not have the effect excluding the power this court fix 
such punishment may see fit for the contempt this court in- 
volved the usurpation corporation the office attorney. 

The Legislature has not attempted tie the hands the courts 
dealing with contempts this kind and any attempt would 
infringement upon the inherent exclusive jurisdiction the 
courts. are not required pass upon the question whether 
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offender could subjected not only the penalties provided the 
statute, but also such other punishment this court might choose 
impose given case, for prosecution against respondent under 
the statute has been undertaken. Suffice say that for any con- 
tempt this court ample power here exists inflict appropriate 
punishment. far, therefore, the information seeks punitive relief, 
invokes jurisdiction which inherent this court cases 
this kind. 

The question remaining for consideration whether the conduct 
the respondent has amounted practicing law. above indicated, 
the practice law involves not only appearance court connec- 
tion with litigation, but also services rendered out court. liti- 
gated matters involves not only the actual representation the 
client court, but also services rendered advising client his 
cause action defense. 

The practice law also includes the giving advice rendering 
services requiring the use legal skill knowledge. The commis- 
sioner his report has submitted definition for “practicing law” 
follows: “Practicing attorney counselor law, according 
the laws and customs our courts, the giving advice rendition 
any sort service any person, firm corporation, when the 
giving such advice rendition such service requires the use 
any degree legal knowledge skill.” our opinion this definition 
substantially correct. substantial accord with the definition 
employed special committee the American Bar Association 
drafting supplements the canons professional ethics. (Am. Bar 
Assn. Rept. 1927, vol. 52, 

While not adopt finally the definition suggested the com- 
missioner, think will serve general basis given case for 
determining whether one charged with unauthorized practice law 
has been guilty contempt this court and whether and what 
extent should punished. 

The respondent the present case has beyond question deliberately 
engaged unauthorized practice the law. The findings fact 
the report the commissioner leave room for doubt concerning 
the matter. That used for that purpose the services licensed at- 
torneys its employ does not alter the fact that was thus practic- 
ing law. Some the findings the commissioner are challenged and 
have given due weight the exceptions the respondent. 
unnecessary discuss those exceptions detail. The findings fact 
the commissioner are, the main, fully supported the evidence. 

few instances the commissioner has drawn inferences from the 
facts which are challenged, but they not materially affect his ulti- 
mate conclusions fact, which approve. The record shows beyond 
doubt that respondent has for several years conducted proceedings 
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the Circuit, Superior and Probate courts Cook County, under cover 
the name licensed attorneys who were its salaried employees, and 
appropriated its own use the fees allowed charged these 
attorneys. For several years also examined abstracts title and 
rendered legal opinions thereon, prepared and attended the execu- 
tion wills for its customers and others, and furnished the legal ad- 
vice necessary the performance these services, all the use 
the names the attorneys employed it, and has appropriated 
its own use the attorneys’ fees charged and collected for all such serv- 
ices and advice. The foregoing sufficient show the nature and 
extent respondent’s offenses for which punishable. 

appears that respondent 1927 ceased performing services 
the kind above mentioned. Since 1927 has performed other acts 
and rendered other services, summarized the commissioner’s re- 
port, some which and some which not constitute the prac- 
tice the law. Many the documents prepared the respondent 
and other services rendered involved the use legal knowledge 
and skill. 

Where the rendering such services involves the use legal 
knowledge skill, where the legal advice required and availed 
rendered connection with such transactions, this sufficient 
characterize the services practicing law. Schrieber, 
250 Ill. 345; People Alfani, supra; People Title Guarantee 
Trust Co., 227 366, 125 666; Eastern Loan 
Trust Co. Sup. Ct. Idaho, No. 5532, 288 Pac. 157. 

Where will, contract other instrument shaped from 
facts and conditions, the legal effect which must carefully deter- 
mined mind trained the existing laws order insure 
specific result and guard against other, more than the knowledge the 
layman required; and charge for such services brings definitely 
within the term “practice the law.” Eastern Loan Trust 
Co., supra. 

come now the question the punishment inflicted 
upon respondent. appears from the record that respondent ceased 
certain wrongful practices 1927. are unable agree with 
respondent’s contention that should not punished for its mis- 
conduct. more aggravated case deliberate, unauthorized practice 
law corporation could rarely found. Until November, 1926, 
was engaged, through the attorneys its employ, performing 
nearly every kind legal services that attorney general practice 
might called upon perform, and charged, collected and appro- 
priated its own use the attorneys’ fees for these services. When, 
November, 1926, its misconduct was called the attention its 
officers, instead discontinuing its wrongful practices, caused 
organized purported law firm young attorneys employed 
conduct its law practice. 


q 

q 

q 
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was not until April 1927, that this subterfuge was abandoned. 
Upon the trial this case before the commissioner, showed utter 
lack that candor which expected one who seeks avoid 
punishment for its offenses. several instances, objection 
various kinds the introduction evidence and the com- 
petency the witness, sought prevent full disclosure the 
facts which were especially within its control. While vigorously in- 
sisting that the showing made the relators was inadequate some 
particulars, with all the facts undoubtedly its possession, failed 
produce them. Although production its books and records re- 
lating its conduct and the amount its attorneys’ fees was de- 
manded, only portion one account was produced. 

true that offered permit the relators enter its offices 
and search for information. Perhaps, the showing made relators 
had not been sufficient establish the misconduct respondent, 
would have been necessary for the relators have compelled the pro- 
duction the books and records. But are dealing now with case 
where, after the misconduct has been established, the offender seeks 
avoid punishment, and such case its candor lack candor 
proceedings instituted this court may properly considered. 

impossible determine from this record the aggregate 
amount respondent’s income derived from its practice law. This 
difficulty caused principally its failure produce its books and 
records, over which had exclusive control. the basis the evi- 
dence, conservative estimate the fees received would not 
less than $50,000. likewise impossible ascertain from the 
record the amount its net income from this source. The commis- 
sioner finds that the respondent, through its attorneys, “admitted” 
that the profits such business, after deducting the salaries all 
employees engaged therein, overhead and other expenses, would not 
less than $1,000 per year. are thus left conjecture 
whether the net income was more than $1,000 per year and so, 
how much. The amount the fees received respondent does not 
furnish the only basis for determining the punishment which this court 
may see fit impose this any other case. Even case where 
money consideration derived from such services, the court may 
fix punishment suitable the circumstances the offense. 

view the fact that this the first time this court has been 
called decide the questions involved herein, have determined that 
fine $1,000 shall imposed. 

accordingly enter judgment herein requiring the respondent 
pay the clerk this court fine the sum $1,000 and costs 
for contempt this court, evidenced the acts the respondent. 

Respondent found guilty contempt. 


q 
q 
q 
q 
q 
q 
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Liability Directors Receiving Deposit When 
Bank Insolvent 


Ordinarily directors and officers bank are liable for the 
consequences their mismanagement maladministration 
the bank only and not depositors other creditors. 

But directors, who permit the receipt deposits, time 
when they know, should know that the bank insolvent, 
failing condition, will held liable directly the de- 
positors. This point was ruled upon recently the Supreme 
Court Louisiana, the case Ellett Newland, So. 
Rep. 761. The following paragraphs are quoted from the 
court’s opinion: 


Banking corporations are managed and controlled their direc- 
tors and officers, who are agents the corporation. For any loss re- 
sulting from their negligent management its affairs from their 
maladministration, the directors must answer the corporation and 
not the depositors other creditors. 

Counsel for defendants, support their contention that plain- 
tiffs’ petition sets out right cause action, cite the case 
Allen al. Cochran al., 160 La. 425, 107 So. 292, 294, 
459, where the court said that the officers and directors were 
but the agents the corporation and “as the directors are the agents 
the bank, they are not responsible third persons for mere negli- 
gence duty nonfeasance toward their principal.” 

that case the depositors lost account the failure the 
bank and sued the officers and directors recover their loss, charging 
them with negligence, inefficiency, and omissions duty their con- 
duct the affairs the bank, which enabled the cashier the bank 
embezzle its funds and wreck the institution. Plaintiffs did not al- 
lege fraud, malfeasance, actionable deceit the part the di- 
rectors. 

Plaintiffs the case bar not allege their cause action 
that their loss was occasioned the negligence and inefficient man- 
agement the affairs the bank the officer and directors. But 
they allege that these defendants received their deposits, took their 
money into the bank when they knew was insolvent failing cir- 
cumstances, which was the grossest kind malfeasance and deceit 
and crime under the law. 

Act No. 108 1884 provides that shall crime for any 
director officer any public private bank this state assent 
the reception any deposits such bank “after shall have had 
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knowledge the fact that insolvent, failing circumstances.” 

Accepting the allegations plantiffs’ petition for true, must 
for the purpose this exception, the defendants their dealings with 
plaintiffs have knowingly committed wrongful criminal act, 
result which plaintiffs have suffered hurt and injury and have been 
damaged the extent their loss. 

Plaintiffs not allege their cause action that their loss was 
due the failure the bank, but, the contrary, that was due 
the wrongful and criminal act these defendants receiving their 
deposits when they knew that the bank was insolvent. 

man would deposit his money bank which knew 
insolvent failing circumstances. The officers and directors 
bank are the ones whose duty know and who know its 
financial condition. The keeping bank open invitation 
the public make deposits. The officers and directors owe the 
public the duty refusing accept deposits when they know that 
depositor will injured and damaged. Not only that, when they 
receive deposits knowing that the bank insolvent they commit 
felony. view this fact, the soliciting and reception deposits 
sense representation that the bank solvent and the officers and 
directors who solicit and receive deposits knowing that the bank 
insolvent are guilty deceit and perpetrate fraud. These defend- 
ants did not many words represent that the bank was solvent, 
but their conduct receiving the deposits amounts the same thing. 
Defendants’ conduct toward plaintiffs constituted tort, and, 
result such tortious, criminal act, plaintiffs have been damaged 
the extent the amount their losses. 

“Every act whatever man that causes damage another, obliges 
him whose fault happened repair it.” art. 2315. 
think clear that plaintiffs have cause action under this article. 

Counsel for defendants cite the case Allen al. Cochran 
al., supra, support their contention. But that case the court 
said, “The officers and directors are merely the agents the corpora- 
tion, and, except for acts malfeasance, they are answerable 
alone.” (Italics ours.) These defendants were guilty the grossest 
kind malfeasance. 

“Malfeasance the doing act which wholly wrongful and 
unlawful, the doing act which person ought not 
all.” Words and Phrases, First Series, 4297. 

They also quote the opening sentence section 103, 474, vol. 
L., the effect that there personal liability the part 
directors depositors merely account their having assented 
the reception deposits with knowledge that the bank was insolvent. 
The sentence following, however, reads follows: 

“In some jurisdictions statutes have made criminal offense for 
officers bank receive deposits after they have knowledge the 
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fact that the bank insolvent, and has been said that bank officer 
who receives deposit violation the statute personally liable 
the depositor for all damages proximately resulting.” 

798, the Supreme Court Minnesota had under consideration case 
all fours with the one bar. 

The statute that state making felony for officers and direc- 
tors bank assent the reception deposits knowing the bank 
insolvent almost identical with our Act No. 108 1884. The 
court that case said: 

“The defendants, receiving the deposits knowing the bank 
insolvent, violated legal duty, and committed act prohibited 
protect depositors bank, punishing the officers for receiving 
deposits when the bank insolvent. necessary implication, 
makes the duty directors other officers the bank refrain 
from accepting receiving deposits when they know the bank 
insolvent. The solvency insolvency bank matter peculiarly 
within the knowledge its directors. the other hand, depositors 
have means accurately informing themselves the subject. 
They must act upon the presumption that the directors are not violat- 
ing the law, keeping the bank open for receiving deposits when 
insolvent. 

“This case, then, falls within the rule that where the statute pro- 
hibits the doing any act, imposes duty one, for the benefit 
and protection individuals, disobeys the prohibition, neglects 
perform the duty, liable, those for whose protection the 
statute was enacted, for any damages, resulting proximately from such 
disobedience.” 


this case the lower court granted motion dismiss the 
suit the ground that the liability the defendants, any, 
was the bank itself and not the depositors. This ruling 
was reversed the Supreme Court and the case has not yet 
had trial its merits. 


Payment Guardianship Funds Contrary 
Agreement 


bank which pays out funds deposited guardian con- 
trary agreement that payment shall made only 
checks signed the guardian and countersigned agent 
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surety the guardian’s bond may required pay 
the surety the amounts paid out the event that the 
guardian misappropriates the money. bank was required 
the case Abilene State Bank United States 
Fidelity Guaranty Co., Rep. (2d) 815, decision 
the Court Civil Appeals Texas. 

appeared that Stanage was appointed guardian 
the person and estate Garrison, incompetent. The 
plaintiff guaranty company became surety Stanage’s bond. 
Stanage agreed with the guaranty company that the defendant 
bank should used depository funds coming into his 
hands guardian and that such funds should paid out only 
checks signed himself guardian and countersigned 
Kauffman, Jr., agent the plaintiff. Stanage noti- 
fied the bank this agreement and the bank acknowledged re- 
ceipt the notice the following letter written the plain- 
tiff company: 


“To the United States Fidelity Guaranty Company: 
“Gentlemen: 

have received and filed notice dated July 16th, 1927, from 
Stanage Guardian the matter Garrison, that all 
checks any deposits the bank his name such Guardian must, 
honored us, first countersigned Kauffman, Jr. 

“There now deposit this bank the name Doyal Gar- 
rison such $369.75. 

“Yours very truly, 
“Abilene State Bank.” 


Subsequently the bank paid out $178.51 the funds de- 
posited the guardian checks signed only the guardian. 
The guardianship proceedings were subsequently declared 
void and the plaintiff company was obliged refund 
Garrison the amounts paid out the checks signed Stan- 
age alone. was held that the defendant bank was liable 
the plaintiff company for the amount such checks. 
deciding the court said: 


Under the facts the case the bank undoubtedly should have re- 
tained the funds and delivered them demand Garrison. did 
not so, and regardless what might have done, this particular 
fund was, demand Stinson, actually refunded the surety 
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company him, who, under order the court, paid directly 
the rightful owner, Garrison. Under these circumstances, Garri- 
son could not recover this amount from the bank, since has not 
been injured what occurred. 

Had Garrison sued the guardian, Stanage, and the surety com- 
pany for the $178.51 converted said guardian, they would not 
heard defend the ground alleged invalidity the guardian- 
ship proceedings, and thereby escape liability for the misappropriation 
funds which came into the hands the guardian under and 
virtue said proceedings, and the bond executed the surety com- 
pany. Portis Cummings, Tex. 266; Minchew al. Case 
(Tex. Civ. App.) 143 366; Moore al. Hanscom (Tex. Civ. 
App.) 103 665; Frenkel Caddou (Tex. Civ. App.) 
638. 

Upon the same principle and for like reasons, the bank, having 
recognized the validity the proceedings (as did Stanage and the 
surety), and placed the funds the account the guardian Stanage, 
and then permitted him draw out checks not countersigned, 
but violation the three-party agreement which the deposit was 
left with the bank, should not permitted avoid liability the 
surety company, which made good Garrison the defalcation ren- 
dered possible the bank’s conduct. 

After such notice and agreement, the bank was dealing with 
joint deposit and should least have observed the terms upon which 
was made avoid rendering itself liable for the manner which 
paid out the same. Columbia Finance Trust Co. First Natl. 
Bank, 116 Ky. 364, 156. 

Also, having accepted the deposit and actually passed the same 
the account the guardian upon the strength the purported 
guardianship proceedings, and recognition the surety company’s 
relation the fund and the estate, the bank should not, under the 
facts alleged and proved this case, permitted assert the in- 
validity the guardianship defense this suit. Frenkel 
Caddou (Tex. Civ. App.) 638; Willey Crocker, Cal. 
Unrep. 152, 832. 

According the agreed statement facts and the court’s find- 
ings, the funds would not have been left with the bank had not 
recognized the validity the guardianship proceedings and agreed 
pay out the funds countersigned checks. From such circum- 
stances arose the duty the part the bank make good the 
surety company such funds belonging Garrison, paid out checks 
not countersigned, and misappropriated Stanage. 

believed that the invalidity the two guardianship proceed- 
ings way affects the rights the parties this litigation. 
Garrison had the right demand and recover the misappropriated 
funds from the bank from Stanage and his surety. The controlling 
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fact that the default has been made good Garrison, regardless 
the means and agency which was done, and, having been made 
good the surety company, who was obligated upon the 
demand Garrison, the surety has right recover the bank the 
$178.51 misappropriated Stanage and paid him the bank 
violation the agreement alleged. That agreement, think, was 
based upon sufficient and valuable consideration. the agreed 
statement facts said: “If said bank had not executed said 
written agreement, the plaintiff, surety the bond said 
Stanage, would have required said guardian remove said funds 
from said bank, and the consideration for said agreement was the 
keeping the guardian said funds deposit said bank.” 

The keeping the funds and the use thereof the bank, under 
the mutual agreement that would pay the same only counter- 
signed checks the surety, was sufficient consideration require 
the bank’s observance the terms the agreement. Clement 
Producers’ Rfg. Co. (Tex. Com. App.) 277 634. 


Executors Liable Retaining Corporate Stock 
One the first duties executor dispose promptly 


speculative securities, such shares common stock 
corporation. His failure may lead personal liability 
the event shrinkage value. 

Where executor retains corporate stock, pursuant the 
expressed wish the testator, will not held responsible 
for any loss, least adult beneficiary who has acquiesced 
the retention the stock. But, even such circumstances, 
the executor will liable minor beneficiary. This was 
decided recently the New York Court Appeals case 
entitled Estate George Garvin, New York Law Journal, 
June 20, The opinion the court, which was written 
Judge Lehman, reads follows: 

Corporate stock appraised the date the testator’s death 
value $200 per share was held the executors until 
valueless. Their course was dictated least influenced the 
expressed wish the testator that the stock should held part 
trust fund. Towards the widow, who was beneficiary the 
trust fund, and who acquiesced in, indeed she did not encourage 
retention the securities, failure sell was misfortune, not 
wrong. the Appellate Division held. also held that towards the 
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testator’s infant daughter, who was entitled one-ninth share 
the estate, the executors were under duty sell the stock within 
reasonable time, and that the exercise reasonable care the execu- 
tors could and should have sold the stock the price $200 per 
share not later than May 10, 1920. Though perhaps trier the 
facts might have reached opposite conclusions, the findings the 
Appellate Division are not against the weight evidence. 

Payment the executors the infant must confined the 
amount the infant would have received the stock had been sold 
the price $200 per share May 10, 1920. share the 
estate has been fixed the sum $22,353, and the executors have 
been directed pay her that amount, with interest from May 10, 
1920. The Federal estate tax was charge upon the entire estate, 
and the stock had been sold the infant’s share would have been re- 
duced proportionate part the tax. deduction has not been 
made the decree for the proportionate part the tax assessed 
against the estate, including the taxes which have not been paid and 
are perhaps not collectible, then such deduction should now made. 

The infant has received income derived from dividends paid the 
estate the corporate stock held it. the extent that such 
income was derived from dividends, which accrued the estate after 
May 10, 1920, the infant has profited the retention the stock. 
That profit must offset against the interest which the executors 
have been directed pay, and the decree must modified accord- 
ingly. The infant was entitled proportionate part the divi- 
dends which accrued upon the stock before that date either 
accretion her share the estate income thereon. Income 
derived from such dividends should offset against interest only 
the sum which the executors have been directed pay includes such 
income accretion the infant’s share the estate. 

Even though the Surrogate’s Court Act does not specifically 
authorize the court charge the executors personally with costs and 
allowance, has the power impose that charge against them 
expense caused their wrong (see Matter Hidden, 243 499). 


Corporate Fiduciaries and Legal Ethics 


When judge that court which committed juris- 
diction over the estates deceased persons talks the sub- 
ject “the methods trust companies and their lawyers 
developing, through advertising and high pressure salesman- 
ship, the creation trust estates wills and trust deeds,” 


q 

q 

q 
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should given thoughtful attention, especially the officers 
banking institutions which seek fiduciary 

April 23, the Hon. George Slater, Surrogate 
Westchester County, New York, spoke this subject before 
the Bar Association the City New York concerning 
methods which have been adopted some banks and trust 
companies. While strongly criticized some these methods, 
he, nevertheless, appropriately termed his discourse “dispas- 
sionate consideration the matter.” criticized particularly 
those corporate fiduciaries which send prospective will-maker 
their own attorney for advice and aid the matter draw- 
ing his will and planning the distribution his estate, thereby 
placing the attorney the position owing allegiance the 
will-maker and the fiduciary well. 

referred “one fiduciary corporation the City 
New York” which will not even discuss the matter trust 
relationship with layman, except the presence the 
latter’s attorney and asked, should this not the rule 
instead the exception?” 

pointed out that there vast field which the trust 
companies may legitimately exercise the fiduciary powers 
granted them their charters and warned that unauthorized 
invasion the field law “may well bring about legislative 
action controlling all corporate fiduciaries.” quote the 
following pages from Surrogate Slater’s speech, limitations 


space making impossible for present the discourse 
full: 


Some corporate fiduciaries, when approached will-maker, now 
direct such persons certain attorneys persons qualified experi- 
ence undertake the labor preparing will containing trust pro- 
visions. What should the duty lawyers their relations with 
clients sent them this manner? the public adequately pro- 
tected the attorney who draws will trust investment for the 
bank’s customer one who either employed the bank, 
systematically profits through solicitation for the creation such 
trust relationships? not the lawyer’s allegiance divided one? 
Does not undertake impossible task when attempts rep- 
resent and advise the will-maker? man can serve two masters. 
the lawyer owes any duty the bank, how can impartially serve 
the bank’s customer his lawyer? 


q 
q 
7 
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When the corporate fiduciary sends the customer lawyer and 
advises the customer that the lawyer competent draft the instru- 
ment, and, particularly, where such event happens with frequency, 
those who appreciate human emotions will say that the lawyer must 
interested having the corporate fiduciary named the will 
executor. know case where the will-maker wanted one the 
family named executor and the attorney talked the will-maker into 
writing the name his trust company. Whom did this attorney 
really represent—the corporate fiduciary the will-maker? 

The real question one which the public interest involved 
and that interest should paramount. the estate large, the 
matter complicated, the proper drafting will requires the highest 
degree legal skill. But, the skill the advising lawyer must 
added quality vital importance. The lawyer such cases must 
absolutely clear any adverse interest, even the taint one. 
The prospective testator has the right expect that the lawyer, who 
advising him respects what probably the most sacred and the 
most far-reaching legal act his life, shall acting solely the 
interest the will-maker. Our statute law careful surround 
the execution such document with certainty disinterestedness 
even one who performs the service witnessing will barred from 
accepting gift therein. mere witness must disinterested, how 
much more important that the trusted counsellor, whose advice 
confidentially and trustingly followed, should disinterested. The 
relationship demands absolute mutual confidence and reliance. 

The circumstances each individual testator require different 
treatment. some cases, advisable that property should left 
outright rather than upon trust. The will-maker entitled honest 
and disinterested legal advice upon this point. With divided inter- 
est, will the lawyer decide for the testator, for the trust company 
which might receive large commissions trustee? 

Illustrations this conflicting interest are numerous. Under our 
laws, executor receives statutory commissions. the estate 
under certain size, and there are two executors and more, the one 
commission divided. the estate over $100,000, each executor, 
there are not more than three, receives full commission. The 
size commissions executors and trustees has become our State 
alarmingly large. the will-maker estate over $100,000 
informed that must pay two commissions names two executors, 
and that either the individual executor, the trust company executor, 
must deleted, whom will the interested lawyer advise cut off? 

may passing interest know that, during the last four 
years Court, the fees attorneys have been 1.04 per cent. 
the gross estates, while the commissions executors and trustees have 
been 2.04 per cent. the gross estates. 

Provisions wills may drafted compel the courts 
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deny double commissions. Matter Abrahams, 136 Misc. 538. 
drawn otherwise, double commission inevitable. How will this 
disinterested attorney draft the will? Will advise the 
fully the intricacies the commissions? 

The question may arise with regard the insertion power 
sale clause. Commissions from real estate are not allowable 
executors unless sale real estate made, the increment thereof 
received, distributed, delivered. power sale affecting all real 
estate might inadvisable. corporate fiduciary might lured 
into the exercise such power with the subconscious thought 
securing additional commissions. Under the new Decedent Estate 
Law, will lacks power sale, the right sell the real estate 
may secured upon application the court proceeding for that 
purpose, with all parties cited. The court would undoubtedly limit 
the sale real estate such parcels might necessary meet 
the needs and conditions the estate. can imagine estates where 
unlimited power sale should not given any executor 
trustee. such cases, how would will drafter arrive his decision 
and faithful the trust company and the customer, both the 
same time? 

Again, trust short duration may more desirable than one 
which endure for many years. The longer the trust lasts, 
course, the longer the trustee gets commissions. Can such lawyer 
for the trust company, under obligation it, relied upon 
advise short rather than long trust, when knows that the 
corporate fiduciary will derive greater financial profit from the latter? 

The powers trustee are defined the will. some cases, 
these powers should broad. others, they should limited. 
distinct and obvious advantage corporate fiduciaries that they 
given the fullest possible powers. Where does the interest the 
trust company attorney lie answering this problem? 

Can sure that, when trust company distributes advertising 
material and solicits the insertion certain provisions wills 
trust indentures, lawyer regularly recommended customers 
will refuse insert such provisions wills? 

accountings one two large estates, special guardians 
reported that they found the securities the estate the 
trust standing the names dummy nominees the executors 
the trustees the trusts. The court immediately directed that the- 
securities changed back the proper ownership. overcome 
ruling, and similar ruling Surrogate Foley your County 
(New York), some trust companies advise the public place the 
following clause the will: 

“The trustee may its sole discretion cause the securities which 
may, from time time, comprise the trust fund any part thereof, 
registered its name trustee hereunder, its own name, 
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the name its nominee, may take and keep them 
and may retain them any part thereof such condition that they 
will pass delivery.” 

have heretofore characterized such provisions entirely un- 
ethical, vicious and tricky. Will-makers must protected from this. 
kind advice. Any trust company, any lawyer, who gives such 
advice should lose the confidence the public. 

Wills are drawn provide that the trustee shall only liable for 
gross neglect other actual malfeasance, thus freeing the trustees 
from many the responsibilities which the law would otherwise place 
upon them. clause along this line, protracted the limit, will 
found Judge Foley’s opinion Matter Knower, 121 Misc. 208. 

Can the company-chosen lawyer advise the testator disinterestedly 
the character the provisions which relieve the fiduciary cor- 
poration from pecuniary liability the event loss accruing from. 
the negligence trustee? 

Other illustrations conflict interest could cited indicate 
that, the drafting will, the interest testator and the 
finaneial institution which become the executor trustee, 
both, are opposition, and sometimes conflicting marked degree. 

has been claimed expectant executors, and the contention 
has been sustained the courts, that the right remuneration 
statutory commissions running executor creates incomplete 
interest the estate. While the right receive the commissions 
not vested, inchoate, and, long the will existence and 
the fiduciary corporation named therein the executor, the prop- 
erty right exists. Matter Bergdorf, 206 309, 317. 

the will-maker’s name the dotted line and the company 
named executor, the goal half reached. 

The lawyer who used systematically feels subconsciously that 
his job indirection, loyalty the trust company, see that 
clauses appear the will that are objectionable the trust com- 
pany. fact, his loyalty must lead him see that the clauses 
the will are the interest the trust company. 

Upon the clearest ground, the mere possibility such adverse 
interest should bar the lawyer who has had contacts this kind with 
the trust company from advising the contents the will, 
from drafting the same. 

The question not one ability draw documents. The issue 
one disinterestedness. Has the attorney independence judg- 
ment? what the will-maker believes him be? Can such 
when affected with such interest? Candidly, such situations 

Now let turn the lawyer. What principle involved? 
the simple one that one cannot serve two masters. There can 
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divided allegiance upon the part the lawyer drawing fiduciary 
papers. 

reliably informed that there are corporate fiduciaries this 
city who adhere the rule that their own attorneys shall not em- 
ployed the prospective customer such cases, and their policy and 
practice are against their own attorneys preparing wills and trust 
instruments; and they refuse accept such trust business. fact, 
told that there least one fiduciary corporation who will not 
even discuss with the layman, without his lawyer, the preparation 
any trust relationship. Why should this not the rule instead 
the exception? ... 

People People’s Trust Company, 180 494, the court 
re-stated the principle that the relations attorney and client are 
confidential and fiduciary, and attorney owes undivided loyalty 
his client, unhampered obligations any other employer. 

Consideration this question brings the thought that there 
should official professional announcement concerning the practice 
lawyers systematically recommended trust companies for draft- 
ing trust instruments. The practical result permitting such prac- 
tice continue bring such trust business into the hands 
few lawyers who are picked out and recommended corporate fidu- 
ciaries. only matter time when the bulk lawyers will 
wholly eliminated from this field professional employment. 

was reported the recent meeting the Trust Company Divi- 
sion the American Bankers Association that the survey shows that 
trust companies and banks were nominated executor trustee under 
48,812 wills compared with 36,193 wills 1929, which 
represents increase per cent. The hearers were reminded 
that this percentage increase was precisely the same that 
1929 over 1928. this the interest the public? 

The bar now governed canons ethics, but how long will 
these last highly respected members are left free serve two 
masters, while the less fortunate are held the strict words the 
professional code ethics? are rapidly approaching the point 
where must choose between rules for all us, rules all. 

need hardly said that criticism made, intended 
made, the selection fiduciaries instead sole indi- 
vidual trustees. this state are expressly authorized 
statute engage this line business. have much 
right, therefore, engage this business lawyers have practice 
law. Lawyers frequently recommend their clients the selection 
corporate trustees. reference tonight not their legitimate 
field activity, but practices which beyond this field. 

There doubt that the disposition most the cor- 
porate fiduciaries comply with the present statute law, and they 
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disclaim any desire draw wills other legal documents, give 
any legal advice, furnish their own counsel for that purpose. 
But this not enough. 

some states, drastic restrictive statutes have been enacted with 
regard restrictions right accept execute trusts, which give 
the court the power revoke the appointment and remove the 
corporation such executor. 

The question asked: What become the oldtime relation 
confidence and esteem between counsel and client, the most solemn 
act life shall dealt merchandise? Formerly lawyer was 
the trusted advisor and friend, the holder the family secrets. 
the relationship become mechanical? Are clerks mere employees 
trust companies banks guide these highly personal situa- 
tions? what avail bar men governed canons ethics if, 
this field, the whole relationship based business standards? 

Advertisements that fees will charged for the service 
advice powerful appeal the layman who believes getting 
something for nothing. 

The public not aware the extent which courts and bar 
associations have gone preserve the integrity the profession, 
and maintain professional standards honor distinguished from 
business standards. the present business practices the corporate 
fiduciaries are not curbed, they will ultimately destroy the profes- 
sional concept what essential for protection the public. The 
practice law not business. the present code ethics affect- 
ing lawyers not broad enough reach the case the lawyer who 
solicits for trust companies, who party benefiting it, then 
belief that the canons ethics might well amended cover 
these practices. they are not condemned, then why not leave all 
lawyers free advertise and solicit? Why prohibit that being done 

These institutions are creatures the state, created and con- 
trolled the law New York. the plain duty the legislature 
protect the public from exploitation every field. those who 
operate under corporate franchises cannot control, their own 
action, unseemly and highly improper activities, legal restraint against 
such operation will surely come. continued conduct some 
trust companies violation the principles have suggested may 
well bring about legislative action controlling all corporate fiduciaries 
the creation the trust relationship. 


7 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 


JOHN EDSON BRADY 
This the fourteenth series articles which began the May, 1930, issue 


74. Rejection Allowance Claims. 
§75. Priority Payment Claims, 
76. Improper 


74. Rejection Allowance Claims. The power allowing 
rejecting claims presented against the estate decedent vested 
different persons the statutes the different states. Under the 
laws some states commissioners are appointed for the purpose ad- 
justing the claims creditors. Where the court neglects designate 
commissioners creditor may generally apply for their appointment. 
The commissioners are disinterested persons and are ordinarily sworn 
before entering upon their duties. After passing the claims pre- 
sented them they are required file report with the court. 

The statutes Michigan provide for the appointment two 
more commissioners the judge the court probate, except 
certain designated cases. They must meet convenient times and 
places for the purpose examining and allowing claims and they 
must publish notice such meetings least three weeks successively 
newspaper published the same county. The judge probate 
designates the paper. The court fixes the time within which claims 
may presented the commissioners, which must not less than 
four months nor more than one year. The time may, however, ex- 
tended, where the require, for period not exceeding 
two years from the appointment the commissioners. also pro- 
vided that the judge probate may, instead appointing commis- 
sioners, examine and adjust the claims himself. Rev. Stat., 1929, 15, 
674 seq. 

other states, the claims are presented the court, which has 
jurisdiction the estate, and the judge that court passes the 
claims. This method followed Illinois. most the states pro- 
vision made for the rejection claims the executor 
administrator, but some these provided that the approval 
the probate court essential the allowance and payment 

The Ohio statute, Throckmorton’s Code, 10723, provides 
that claim shall deemed rejected if, upon presentation the execu- 
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tor administrator refuses indorse the voucher his allowance 


§75. Priority Payment Claims. The order which claims 
estate are paid matter entirely regulated the 
law the state which the estate being settled. Each state has 
its own statute the matter and, while they are somewhat similar, 
important for executor administrator know just what the 
law his own jurisdiction provides. 

Reference the statutes two three the states, regulating 
the order which claims are paid, will give general idea 
how this matter controlled. 

The New York statute, 212 the Surrogates’ Court Act pro- 
vides that every executor and administrator must proceed with dili- 
gence pay the debts the deceased according the following 

Debts entitled preference under the laws the United 
States and the state New York. 

Taxes assessed property the deceased previous his 
death. 

Judgments docketed and decrees entered against the deceased 
according the priority thereof respectively. 

All recognizances, bonds, sealed instruments, notes, bills and 
unliquidated demands and accounts. 

Section 216 the act gives claim for funeral expenses prefer- 
ence over all debts and claims against the deceased, and the claim 
not paid within days after the granting letters the claimant 
may have the executor administrator cited show cause why pay- 
ment should not made. 

The Illinois statute, Chapter Revised Statutes 
1929, provides that debts due decedent’s estate shall paid 
the following order: 

Funeral and administration expenses. 

Award widow children. 

Expenses last illness; wages laborers and servants. 
Debts due common school fund township. 

Moneys held trust. 

Other demands presented within one year. 

Statutes that the following order shall prevail the payment 
debts 

Funeral expenses. 

Expenses last illness, wages servants, medical attendance, 
cost tombstone. 

Debts, including taxes, due the state, any county, incorpo- 
rated city town; taxes real estate, not charge against the 
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same the death the decedent, are not paid, except where 
executor administrator possession under order court. 

Judgments. 

Demands exhibited within six months after grant letters. 

Demands exhibited after six months after grant letters and 
within one year. 

The question priority becomes important when the funds the 
estate are insufficient pay all claims against the estate. im- 
portant the executor administrator, well the claimant, 
because the executor administrator pays claim one class, hav- 
ing knowledge the existence superior claim, and there are not 
enough funds pay the superior claim, may held personally 
liable the preferred creditor. 

Dobler Clark, Wyo., 292 Pac. Rep. 246, the court said: 
estate made payments claims classes subordinate class above 
mentioned (funeral charges, expenses administration and expenses 
last illness) she did violation plain statutory provisions. 
The consequences doing would make her personally liable 
for the preferred claims remaining unpaid.’’ 

administratrix brought action recover money which she believed 
due the estate. The action resulted judgment against the 
estate for costs. proceeding collect this judgment the admin- 
istratrix answered that the funds the estate had been used 
paying debts. Although there was express statutory provision 
pointing out what class claims the judgment for costs belonged to, 
what priority was entitled to, the court decided that was en- 
titled preference over general creditors and said: ‘‘The peti- 
tioner’s judgment, being entitled preference over the general credi- 
tors deceased, answer the application say that the 
administratrix has paid the debts full and thus disposed the 
assets the estate. Such payments are made her peril and she 
must still respond the persons entitled thereto for the funds dis- 

And Elton Lamb, D., 157 Rep. 289, adminis- 
trator neglected pay the funeral expenses the decedent, but paid 
claims subordinate thereto. action was brought recover the 
amount the funeral expenses. judgment was obtained, and the 
administrator was required pay the judgment and costs. 

administrator, who pays debts one class full, within months 
after his qualification, neglecting pay debt prior class, will 
personally liable, whether not knew the existence the 
prior claim. pays after the expiration months will 
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personally liable only the event that had notice the prior 

executor administrator may not pay the claims certain 
creditors one class the exclusion other creditors the same 
class. the funds the estate are insufficient pay all the 
ereditors particular class, then each creditor entitled pro 
rata share the amount his claim only. The executor admin- 
istrator may make himself personally liable overlooking this rule. 

was held Pennsylvania decision, Moran’s Estate, 
261 Pa. 269, 104 Atl. Rep. 585, where the court said: ‘‘This 
partial account, and before was filed the administratrix had ex- 
pended $3,965.22 paying full certain creditors the estate, while 
she had paid nothing other creditors equal rank. the fund 
was not sufficient pay all the full, the court below 
properly surcharged her with that amount, without prejudice, that is, 
she takes the place the creditors paid and pro-rates with those un- 
paid the fund for distribution. the end accountant will lose 
nothing thereby, should the estate prove solvent. administrator 
has right make advance payment certain general creditors 
full the exclusion others, and doing takes the risk the 
insolvency the estate.’’ 

the case Rubber Co. Peterman, 119 Ill. App. 610, 
the executors, believing that the estate represented them was sol- 
vent, obtained court order authorizing them pay $3,616.98, due 
certain employees. The estate was actually insolvent and the other 
general creditors received but per cent. their respective claims. 
The executors were subsequently surcharged with $1,085.09, this being 
per cent. the amount which they had paid the decedent’s em- 
ployees. Here the court said: ‘‘It fair said executors say 
that they are not charged with acting bad faith the management 
this large and complicated estate. The evidence tends show that 
the result their labors was more advantageous the than 
forced sale would have been. But the question still remains 
determined—did they act ‘within the law?’ Not having acted ‘within 
the law,’ they were personally liable.’’ 


76. Improper Payments. Executors and administrators must use 
not pay money claimants who are not properly entitled 
payment. The penalty for making improper payments may per- 
sonal liability. 

One kind claim which the executor administrator should ex- 
ercise care paying the claim for services domestic nature 
rendered to, board and lodging furnished to, the decedent. The 
claimant these cases generally relative the decedent. his 
claim sets forth that the decedent resided with him for number 
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years prior his death and asks for compensation the rate 
much per month. Or, the claimant woman, she may claim 
compensation for having served the decedent’s housekeeper. 

Claims this character should supported clear and con- 
vineing proof. Croft Croft, Ala., 121 So. Rep. 82, was said: 
express agreement need not shown, there must inde- 
pendent proof facts from which inference should drawn that 
there was expectation the part both parties the transaction 
that payment would made.’’ 

the case Fletcher Elosser, 126 Md. 244, Atl. 776, 
administrator got into difficulty paying claim for boarding the 
decedent for years. 

appeared that after the death Mrs. Wenrick, leaving 
estate, exclusive certain farm lands, valued about $21,000, 
nephew was appointed administrator, there being will. The de- 
cedent, seems, had made her home with the administrator’s father, 
who was her brother-in-law, for number years prior her death. 
The administrator’s father filed claim for $3,338 against the estate, 
the same being for board and room $18 for each month from April, 
1898, September, 1913, and for board and room for one-half 
the month September, 1913. 

The claim was passed the orphans’ court, but shortly there- 
after one the decedent’s nieces appeared with counsel and notified 
the court that she wished file objections. The objection was noted 
the claims docket the court and this further memorandum was 
made: ‘‘Don’t allow without Notwithstanding this the 
administrator paid his father the full amount the claim. 

After the administrator filed his first account hearing this 
claim, and certain other payments made the administrator, was 
had. the testimony was brought out that, although the decedent 
was absent from the home claimant for considerable length 
time each the years, for which the claimant tried collect, 
reference this fact was made the account. other words, the 
claimant’s charge for board was $18 per month whether the boarder 
was there not. 

The circumstances further indicated that there was expectation 
the part the decedent pay board and intention the part 
the claimant charge for board. The court arrived the 
sion that the idea filing the claim had occurred the claimant 
after the decedent’s death. The administrator was surcharged with 
the amount which had paid out the claim and was also re- 
quired pay out his own pocket one-half the costs the 
appeal. 

Marshall Coleman, 187 556, Rep. 629, claim 
for $1,560, being the charge for the decedent’s board for years 
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week, was held fraudulent and the administrator, who 
paid the claim, was not allowed credit for his account. 

The administrator Iowa case about $3,000 from 
railroad company settlement claim against the company for 
negligence causing the death the decedent, and wages due him 
the time his death. Without filing inventory and without obtain- 
ing authority court the administrator paid out the entire amount 
settlement attorney’s fees, his own expenses administrator, 
court costs, funeral expenses, debts due the deceased and advance- 
ments the decedent’s widow. Objections were filed behalf the 
decedent’s children and, after hearing, the court surcharged the ad- 
ministrator with the sum $2,000 and ordered him pay this 
amount the children. Knitz Schoentgen, Iowa, Rep. 679. 

the opinion the court said: ‘‘No matter how pure the motive 
which prompted the appellant (administrator) take absolute and 
unfettered control this estate and disburse saw fit, the 
fact undenied that his action was direct violation and disregard 
all statutory enactments, and the legal rights, least, the ob- 
jecting minors. Every dollar the money received the appellant 
was exempt the widow and the heirs the deceased. Instead 
reporting his action the court, and paying the money those 
whom belonged, kept it, used his business, charged himself 
interest thereon, disbursed saw fit, and now seeks relief 
from the consequences his illegal acts. The individual interest 
each minor the time received the money was $963.64, and, under 
the record before us, each would entitled much larger amount 
than was allowed the trial court, but, they not appeal, 
affirm, with the remark that the appellant should well satisfied 
with the finding the trial 

Where the administrators estate paid claim bank, 
amounting $6,332.24, which had been barred the bank’s failure 
file required the statute, was held that the administrators 
were not entitled for the payment their account. Yaple 
Mahy, 241 Ill. App. 446. 

Heed must given any direction will the 
payment debts. Black Black, D., 226 Rep. 485, 
appeared that will directed the executors sell certain real estate 
and, out the proceeds, pay ‘‘all the indebtedness owed 
the time The executors sold the property, but they 
used practically all the proceeds paying the expenses ad- 
ministration, attorney’s fees and executors’ fees. The executors were 
required reimburse the estate. 

does not follow from the decisions referred above that ex- 
ecutor administrator will not allowed credit for claims, paid 
good faith and without negligence, even though subsequently as- 
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certained that the payment might have been successfully resisted, 
the claim reduced amount. Matter Title Guarantee Trust 
Company, 114 App. Div. 778, 100 Supp. 243, objections 
were filed bill for medical attendance paid the executors, and 
the surrogate reduced the claim half. 

holding that the executors should have been allowed for 
the entire amount paid them the appellate court said: ‘‘I think 
was error the learned surrogate cut the doctor’s bill two. The 
physician who treated the testator his last illness devoted his entire 
time that labor, and testified that the amount which charged 
for his services was fair and reasonable. The executors paid him 
that belief, and there reason whatever believe but that 
doing they considered that they were acting the best interests 
the estate. The bill amounted find nothing the 
record indicate that, had the bill been rejected and law suit fol- 
lowed, the estate would have been any better off financially. The ques- 
tion not whether the services the doctor should have been ren- 
dered for less. whether the executors exercised their honest 
judgment believing proper claim and paying it. Even 
they erred judgment that fact alone would not make them per- 
sonally 
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Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE FOR PROPERTY TAKEN FROM 
SAFE DEPOSIT BOX 


City Savings Bank Trust Co. Pluchel, Court Appeals Ohio, 
175 Rep. 213 


bank renting safe deposit box will liable the renter 
for funds wrongfully taken therefrom one the bank’s officers. 

this case the plaintiff rented safe deposit box from the 
defendant bank and placed therein $12,000 currency. was 
alleged that the bank’s assistant cashier procured duplicate keys 
the plaintiff’s box and abstracted the money therefrom. was 
held that the bank was liable the plaintiff. 


William Pluchel and others against the City Savings 
Bank Trust Company. Judgment for plaintiffs, and defendant 
brings Editorial 

Affirmed, and cause remanded for execution. 

Day Day, Cleveland, and Sydney Geiger, Alliance, for 
plaintiff error. 

Joseph Keenan, Cleveland, Curtis Shetler, Canton, and 
John Weisend, Cleveland, for defendants error. 


MONTGOMERY, J.—This action was brought originally the 
common pleas court Stark County the filing petition 
William Pluchel, individually, against the City Savings Bank 
Trust Company, Various motions were filed from time 
time, and various amendments had, and apparently upon the sug- 
gestion the defendant below additional parties were made parties 
plantiff. This case proceeded trial the fourth amended petition, 
the answer, and the reply. The parties plaintiff, the time the 
trial, set forth the fourth amended petition, were William 
Pluchel, Charles Pluchel, George Pluchel, and Charles Pluchel, 
administrator the estate Henry Pluchel, deceased. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1111. 
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The fourth amended petition averred the corporate capacity the 
defendant, and that, part its business, was renting for hire 
safety deposit boxes and operating and controlling vault containing 
said safety deposit boxes, which boxes were leased and rented the 
general public for hire; that one said boxes was rented William 
Pluchel, under instructions from him that person, other than him- 
self, any time permitted use any keys open said box. The 
fourth amended petition further alleged, among other things, that 
there had been deposited said William Pluchel said box prior 
October 24, 1925, the sum $12,000 currency, and alleged that, 
upon examination him said box, the month March, 1926, 
said sum $12,000 currency was missing. was further alleged 
that Sturgeon was, and had been, vice-president the defendant 
bank, active charge its management, and that one Fred 
Schaffer had been, and was, assistant cashier said bank, and alleged 
that the said Schaffer, assistant cashier, had, with felonious intent, 
procured duplicate keys for the safety deposit box the said Pluchel, 
without the same being ordered said Pluchel and without his 
knowledge, and that they were used for the purpose abstracting 
funds from said box. was further averred that the defendant bank 
was negligent not preventing the opening said box persons 
other than said Pluchel. The prayer the fourth petition was for 
judgment the sum $12,000. 

The answer the bank admitted its corporate capacity; admitted 
the allegation with reference its having safety deposit boxes and 
maintaining vault for such purpose; admitted the allegations with 
reference the manner opening said boxes; admitted the renting 
the safety deposit box William Pluchel. It, however, denied the 
deposit the $12,000 Pluchel, and denied that was found miss- 
ing March, 1926. admitted that Sturgeon was active head 
the business, and that the said Schaffer was assistant cashier the 
bank. further admitted that some time prior 1925 the said 
Schaffer had ordered duplicate keys for the box, boxes, rented 
Pluchel, but denied that they were ordered with any felonious intent, 
and denied that any funds were ever abstracted from said box any 
person other than Pluchel. further denied that any agent em- 
ployee the bank, acting within the his employment, ever 
ordered any keys for the purpose entering the Pluchel box 
abstracting any money funds therefrom. 

The reply filed this answer was general denial all allega- 
tions, except such allegations admitted the truth facts pleaded 
the fourth amended petition. 

The case proceeded trial, and the jury rendered verdict the 
sum $12,000 against the bank. motion for new trial having 
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been duly filed was overruled, judgment was entered upon the verdict, 
and error now prosecuted this court. 

Numerous assignments error are made the petition error, 
but these assignments readily reduced three four proposi- 
tions. 

The issues, brief, were: First, whether not this money was 
ever deposited this box Pluchel, and, so, was ever abstracted 
therefrom any person other than Pluchel, without his knowledge 
and consent? Second, this money was abstracted from the box 
some representative the bank, was this conduct the part such 
representative such bind the bank and make liable for the loss 
this money? 

The questions with reference whether not the money was 
deposited, and whether not was abstracted persons other than 
Pluchel, without his knowledge and consent, were questions 
fact for the jury.... 

Assuming, from the record and from the verdict the jury, based 
upon the evidence, that Schaffer took this money, the bank liable 
because his act? The evidence shows that this safety deposit box 
was the ordinary kind, operated the manner safety deposit 
boxes with which are all familiar, wit, that can opened 
only the simultaneous insertion two keys two different slots, 
one so-called customer’s key, obtained the bank and given the 
customer, and the other guard key, remaining the possession 
the bank. The admission the defendant and the answer show that 
Schaffer was officer the bank, wit, assistant cashier, and the 
evidence further shows that was the officer the bank charge 
these safety deposit boxes, having access the guard keys; that 
he, such officer, ordered these duplicate customers’ keys for the 
Pluchel box; and that these keys were paid for out the funds 
the bank. his conduct subsequent obtaining the keys, and 
subsequent the time that Pluchel learned his loss, nothing need 
said except that such conduct was naturally one the factors 
inducing the jury return the verdict which did. Under this 
state facts, the bank liable? The contention made plaintiff 
error that, assuming that Schaffer took this money, was acting 
beyond the scope his authority, the bank cannot bound. 

Mr. Thomas Paton, Jr., general counsel for the American 
Bankers’ Association, his digest issued for the guidance Ameri- 
ean bankers, discusses the liability banks for the wrongful acts 
bank officers, and page 121 lays down the general rule that bank, 
any other corporation, liable for torts committed its servants, 
its agents, precisely natural person. 

Ruling Case Law, 457, 86, under the ‘‘Liability for 
Wrongful Act Officer Agent,’’ this pronouncement made: 
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these principles bank liable for the fraudulent 
act its president committed the course his duties and employ- 
ment, although the directors the bank have knowledge of, and 
not authorize, such fraud. also liable for the fraudulent acts 
its cashier done within the apparent, though not real, scope his 


Hale Bailments, 72, the note discussing illustrative cases 
special bank deposits and the question responsibility for the act 
any agent, states the rule apparently that bank liable 
for the felonious act its cashier, when acting the course his 
employment, not the scope it. 

Plaintiff error cites and places reliance upon the case Foster 
al., Ex’rs President, Essex Bank, Mass. 479, Am. 
however, that the case Foster President, Essex Bank was 
expressly disapproved and the Supreme Court the 
United States the case Preston Prather, 137 604, 
Ct. 162, 163, Ed. 788. Referring the Foster Case, and others 
similar holding, the Supreme Court, the Preston Case, says: 


doctrine exemption from liability such cases was 
one time far shield the bailees from the fraudulent 
acts their own employees and officers, though their employment em- 


braced supervision the property, such acts not being deemed 
within the scope their employment.’’ 


true that this Preston Case based somewhat different 
state facts, but, nevertheless, show that the 
Supreme Court the United States has disapproved this doctrine 
laid down Foster President, ete., Essex Bank. This Preston 
Case cited with approval the Supreme Court Illinois the 
Am. St. Rep. 172, which held that where United States bonds, 
deposited plaintiff with the defendant bankers special deposit, 
were stolen defendants’ cashier, who had access them for the 
purpose cutting off the interest coupons they fell due, and 
year before the theft the defendants had notice that the was 
speculating grain and they did not forbid his doing so, the de- 
fendants were guilty such gross negligence make them liable, 
although they were mere gratuitous bailees. 

Decidedly point are certain cases passed upon the Court 
Appeals Franklin County January 1930. Blair Riley, 
Ohio App. 175 210. These were cases growing out the 
loss bonds from safety deposit boxes the People’s Bank Company, 
Frazeyburg, Ohio. These bonds, the several instances, were 
shown have been taken from the boxes one Browning, formerly 
cashier the bank, and then deceased, The facts these cases were 


somewhat different, because many instances Browning was permitted 
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have the customer’s key. The Court Appeals Franklin 
County, passing upon these cases, stated: 


some testimony tending show that Browning had 
some the boxes means independent the keys put into 


his possession the box holders. 
this state facts, the trial court held that the relation- 


ship existing between the box holders and the bank was that bail- 
ment; that when the plaintiff had shown the rental the box from 
the bank, the placing the securities therein, and the failure the 
bank return them demand, prima facie case was made out 
against the bank; that the defendant could not assert its want 
knowledge the honesty its officer, the cashier, defense against 
its liability bailee.’’ 


The Court Appeals Franklin County affirmed the judgment 
the lower court with this statement: ‘‘We are opinion that the 
was sound its conclusions the law this case.’’ 

think the case National Liberty Ins. Co. America 
Sturtevant-Jones Co., 116 Ohio St. 299, 156 446, 
705, which counsel refer their briefs, decidedly point. The 
syllabus that case follows: 


contract bailment contains exemption from liability 
account unauthorized acts the servants the bailee, act 
the servant the bailee, whether not authorized the bailee, 
committed while the servant possession the subject bailment 
authority the bailee, effective abrogate the contract between 
the bailor and the bailee nor absolve the bailee from liability 
the bailor for breach such contract, which done the bailee 
person would not accomplish such result.’’ 


Valuable, too, the Dietrich Peters, Ohio App. 427, 
162 753, which follows the reasoning the Sturtevant-Jones 
Case, and which also quotes with approval the case Fatta Edger- 
ton, 143 App. Div. 658, 128 181, which holds that the prin- 
cipal, and not third person, liable for any loss his 
agent’s conversion property which came into his hands virtue 
the relation agency. 

Attention directed, also, the case Citizens’ Savings Bank 
Blakesley, Ohio St. 645. The second paragraph the syllabus 


this is: 


Where transaction with banking association 
properly pertains the business such association, neither the 
abuse disregard his authority its managing officer agent, 
nor his fraud bad faith will permitted shown defense 
such bank action against innocent party, growing 
out such 
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the case bar Schaffer was officer the bank, not simply 
bookkeeper, watchman, other employee. was the officer having 
the direct charge over these boxes, and having the authority order 
necessary keys. spoke for the bank more than any other officer 
would, could, have done, under the circumstances. view it, 
far this transaction concerned, was the bank, and, obvi- 
ously, the bank, the corporation, must respond for the acts this man 
who was, this instance, its alter ego. 

find error the judgment the court common pleas, 
and the same therefore affirmed, and the cause remanded for execu- 
tion. 

Judgment affirmed. 


BOND REFERRING TRUST INDENTURE 
NEGOTIABLE 


Siebenhauer Bank California National Assoc., Supreme Court 
California, 294 Rep. 1062 


Under the California statute, Laws 1923, chapter 98, bond, 
otherwise negotiable, not rendered nonnegotiable recital 
that secured trust indenture even date herewith ex- 
ecuted and delivered the company Union Trust 
San Francisco trustee the trusts therein declared, 


Action Sol Siebenhauer against the Bank California National 
Association and another. Judgment for defendants, and plaintiff ap- 
peals. Affirmed. 

Superseding opinion the District Court Appeal reported 
290 617. 

Laz Lansburgh, San Francisco (S. Joseph Theisen, San 
Franciseo, counsel), for appellant. 

Redman Alexander and Redman, Alexander Bacon, all San 
(H. Mundhenk, San Francisco, counsel), for re- 
spondents. 


PRESTON, J.—The complaint alleges conversion 
denominated Spring Valley bond the principal sum $1,000. 
Defendant answered with general denial. The court made findings 
and gave judgment its favor. Plaintiff has appealed upon the 
judgment roll. The facts are not dispute. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 738. 
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The case turns upon the question whether the bond suit 
not negotiable instrument within the meaning the law merchant 
disclosed our negotiable instruments statute and supplementary 
enactments. The facts necessary grasp the questions involved will 
now set forth: 

Plaintiff owned said bond December, 1925, and kept safe 
deposit box bank Burlingame, Cal., which box allowed 
one Hirschman, with the bank’s consent, have access and keep 
therein his own valuable papers. Hirschman, however, without the 
authority, consent, knowledge plaintiff, extracted said bond from 
said box and sold it. other words, purloined the bond. After 
several transfers was finally purchased defendant January 
1926, good faith and for full value time when neither the bond 
itself nor any coupon thereon had matured. 

will seen once that unless the bond negotiable instru- 
ment, Hirschman could, transfer and delivery, convey greater 
title than himself had. The general rule that the seller 
property can transfer the buyer better title than has himself, 
and the time the transfer has title, the purchaser, al- 
though buying good faith and for full value obtains title. Popp 
Exchange Bank, 189 Cal. 296, 208 113; Crocker Bank Byrne 
MeDonnell, 178 Cal. 329, 332, 173 752. But the instrument 
negotiable within the meaning the law merchant, such pur- 
chaser protected. 

this connection certain provisions the bond and the trust 
indenture securing should noted. The bond was one 
authorized issue twenty-two million dollars, bearing date May 
1923, due twenty years and issued the Spring Valley Water 
Company, the first interest coupon maturing May 1926; was 
negotiated September 27, 1923. undertakes the bearer 
hereof, the registered owner hereof this bond registered, 
the trustee under the trust indenture hereinafter mentioned, one 
thousand and with further reference the trust inden- 
ture, recites that secured ‘‘by trust indenture even date 
herewith executed and delivered the company Union Trust Com- 
pany San Francisco trustee the trusts therein declared, 

and reference made the trust indenture for description 
the property conveyed and mortgaged, for the nature and extent 
the security, the rights the holders said bonds thereunder and 
the terms and conditions upon which said bonds are issued and 
secured. 

The trust indenture itself recites: ‘‘. the event the City and 
County San should become the purchaser all sub- 
stantially all the property conveyed said trust indenture and 
assume the payment the said bond, the company should released 
from all liability thereafter thereon; that case the com- 
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pany should make default any its covenants and conditions pre- 
said bond said trust indenture, then the trustee may 
and upon the written request the holders per cent. aggre- 
gate principal amount all bonds then outstanding shall declare the 
principal and accrued interest upon said bonds due and pay- 
able immediately, and upon such declaration the same should become 
and immediately due and payable, provided, that all arrears 
interest upon said bonds and the expenses and charges the trustee 
shall paid the company and default the observance per- 
formance said bonds and said trust indenture shall have been made 
good, the holders majority principal amount the bonds out- 
standing could waive such default and obtain from the trustee 
recission such declaration maturity, also that case the com- 
pany should make default any the respects aforesaid the trustee 
should entitled sell the trust estate and apply the proceeds 
the manner provided said trust indenture, also that holder 
any bond should have the right institute any suit, action pro- 
ceedings upon respect said trust indenture have any other 
remedy thereunder thereupon under upon said bond unless 
the holder shall have previously given the trustee written notice 
existing default, nor unless also the holders least per cent. 
aggregate principal amount all bonds then outstanding shall have 
requested the trustee writing take action respect such de- 
fault and the trustee shall have declined take such action shall 
have failed within thirty days thereafter.’’ 

Appellant contends that the negotiability said instrument 
destroyed reason the several above noted provisions said bond 
and said trust indenture. Respondent replies that its negotiability 
made conclusive reason the provisions the act 1921 (Stats. 
1921, 471), follows: ‘‘Bonds payable bearer holder shall 
negotiable, notwithstanding any condition contained therein 
the mortgage, deed trust other instrument securing the same.’’ 

think that the instrument, whatever its proper name, em- 
braced within the provisions section 3265 the Civil Code and 
under the test there set forth negotiable instrument. This section 
its original form was part the uniform Negotiable Instruments 
Law adopted California 1917 (Stats. 1917, 1532). 1923, 
however (Stats. 1923, 193), and subsequent the 1921 legislation, 
this section was amended read follows: ‘‘A negotiable promis- 
sory note within the meaning this title unconditional 
writing made one person another, signed the maker, en- 
gaging pay demand, fixed determinable future time, 
certain money order bearer but the negotiability 
promissory note otherwise negotiable form, secured mortgage 
deed trust upon real personal property shall not affected 
abridged reason statement therein that secured, nor 
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reason the fact that said instrument secured nor any 
conditions contained the mortgage deed trust securing the 

The instrument suit its face unconditional promise 
pay, signed the maker, engaging pay fixed future time 
bearer, sum money. other words, negotiable form. 
Section 3082, Civ. Code. 

The conditions complained are not the instrument itself, but 
the trust indenture securing it. But the above section plainly pro- 
vides that where the instrument its face negotiable, such nego- 
tiability not destroyed ‘‘any conditions contained the mort- 
gage deed trust securing the know reason 
upon which question the efficacy this amendment the statute. 
Moreover, the instrument itself declares its negotiability. The effect 
the provision allowing registration not involved, the instru- 
ment here question was not registered. 

The judgment affirmed. 


PREFERRED CLAIM 


Ellis Citizens’ Bank Carlisle, Supreme Court Iowa, 234 
Rep. 849 


The Iowa statute (§11, chap. 30, Gen. Assem., Code 1927, 
9239) providing that draft cashier’s check given bank 
trust company prior its failure payment clearings shall 
preferred claim does not apply drafts checks given 
private banks. 


Claims for preference filed receivership the Citizens’ Bank 
Carlisle, private bank, the Iowa-Des Moines National Bank 
Des Moines, and the Farmers’ Savings Bank Carlisle, respec- 
tively, based upon drafts clearance transaction. The trial court 
granted the prayer preferences, and entered decree against the de- 
fendant receiver the Citizens’ Bank Carlisle the sum $3,066 
favor the Iowa-Des Moines National Bank and $751.09 favor 
the Farmers’ Savings Bank Carlisle, and established said claims, 
preferred, and lien against the assets the hands the de- 
fendant receiver. The receiver appeals. Reversed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Watson Watson, Indianola, for appellant. 
Doolittle, Des Moines, for appellee Moines Nat. 
Bank Trust Co. 

Prall, Indianola, for appellee Farmers’ Sav. Bank 


Carlisle. 


GRAFF, J.—On the 4th day April, 1930, petition entitled 
James Ellis al. The Citizens’ Bank Carlisle al. was filed 
the district court Iowa and for Warren County, praying the 
appointment receiver for the Citizens’ Bank Carlisle the 
allegation that the Citizens’ Bank Carlisle involved financial 
and unable continue business private bank, 
the 29th day April, 1930, Schooler was appointed the 
court receiver said bank liquidate its affairs. duly quali- 
fied, and was acting such receiver all times material the issues 
here involved. 

will observed that the Citizens’ Bank Carlisle, being co- 
partnership, operated private bank, and consequently the super- 
intendent banking the state Iowa could not, under the statute, 
assume jurisdiction the ‘‘sole and only receiver liquidating 
officer’’ the involved bank. Section 9242, Code 1927. 

the day May, 1930, there was filed the cause entitled 
James Ellis Citizens’ Bank Carlisle, Schooler receiver, 
petition claim for preference the Iowa-Des Moines National 
Bank Trust Company the sum $3,170.67 for unpaid draft 
issued the Citizens’ Bank Carlisle drawn and payable the 
said National Bank Des Moines, which draft was dated April 
1930. Said draft was issued payment clearances. 

also shown that claim and petition for preference was filed 
the Farmers’ Savings Bank Carlisle claimant for draft 
the same character the sum $753.09. This was unpaid draft 
issued April 1930, the Citizens’ Bank Carlisle payable the 
Farmers’ Savings Bank Carlisle, drawn the Iowa-Des Moines 
National Bank Trust Company. 

The defense interposed the receiver included: (1) That the 
drafts were not issued against actual existing values; (2) that there 
was money the hands the receiver which constituted the pro- 
ceeds said drafts; (3) that the drafts simply created the relation 
debtor and creditor between the Citizens’ Bank Carlisle and the 
payee; and (4) that section chapter 30, Acts the 43d Gen. 
Assem., does not apply private banks. These affirmative defenses 
must sustained under the record facts. 

heretofore pointed out, the drafts were given exchange for 
various checks and demand items received the Carlisle bank. 
this time the Citizens’ Bank Carlisle had money deposit 
the Iowa-Des Moines National Bank, but, the contrary, had 
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overdraft about $3,000. The proof further shows that the Citizens’ 
Bank Carlisle this time owed the Iowa-Des Moines National 
Bank for borrowed money which was secured collateral. This loan, 
however, constituted separate transaction. 

not questioned either party that the drafts were actually 
given for bank clearance immediately before the time the failure 
and closing the Citizens’ Bank Carlisle. conceded the 
appellee claimant banks that, under the common law, and under the 
rule interpreted and declared this court, prior the Act the 
43d Gen. Assem. (chapter 30), the appellees would not entitled 
preference. This court held Danbury State Bank Leach, 
201 Iowa, 321, 207 336, that the issuance draft striking 
between two banks clearance transaction merely creates 
the relationship debtor and creditor. 

The determinative question is: Does section chapter 30, Acts 
the 43d Gen. Assem., apply state banks. and not private 
banks? must held that the claimant banks were not depositors 
the private bank question, and consequently the claimants were 
not entitled preference payment defined section 9239, Code 
1927. Assignment Thomas, 203 Iowa 174, loc. cit. 179, 210 
747. 

Section chapter aforesaid reads follows: 


draft, cashiers’ check issued and drawn against actual 


existing values any bank trust company prior its failure 
and given payment clearings and any money paid the 
usual course business any bank, trust company for the pur- 
chase draft for the bona fide transfer funds shall pre- 
ferred claim against the assets the bank trust 


the the appellee banks that this statutory provision 
applies private banks. The material question then is, Does 
apply, and was the legislative intent the enactment this 
chapter have apply private banks? This chapter the Session 
Laws entitled ‘‘Banks and Banking.’’ clearly appears from the 
reading the said chapter its entirety that the General Assembly 
had mind only state banks and trust companies. section the 
sections chapter contemplates private banking institution 
any particular mentioned therein. the contrary, every section 
said chapter refers state banks, savings banks, and trust com- 
panies. the appellee banks the instant case are not 
position invoke any the provisions chapter 30, and base their 
claims for preference, respectively draft which 
clearance draft. 

follows, therefore, that the trial court was error holding 
that the drafts question should given preference, and the 
entered must be, and is, reversed. 
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PLEDGE STOCK DIRECTOR TRUST 
COMPANY 


Jennings Gallagher, Supreme Court Vermont, 152 Atl. Rep. 802 


The defendant, director trust company, pledged with the 
plaintiff, another director, shares stock the trust company 
security for loan, which shares the law required the defendant 
hold unencumbered order qualify director. 

The plaintiff later returned the certificate the defendant, 
merely loan, because the treasurer the trust company had 
seen the certificate the plaintiff’s possession and might en- 
danger the defendant’s standing director were allowed 
remain. was agreed that the defendant would keep the cer- 
his home his safe and thus protect the plaintiff’s lien. 
The defendant, however, pledged the certificate another bank 
security for loan. The plaintiff brought this action against the 
defendant recover for the conversion the certificate and was 
held that the plaintiff was entitled While the pledge 
the stock disqualified the defendant director, the plaintiff’s 
title pledgee was nevertheless valid. 


Action Jennings against Gallagher. Verdict for 
plaintiff, and defendant brings exceptions. Judgment affirmed. 

Webster, Swanton, and Alexander, St. Albans, 
for plaintiff. 
Theriault Hunt, Montpelier, for defendant. 


MOULTON, J.—This action tort. The declaration 
two counts. The verdict was for the plaintiff, and the case here 
the defendant’s exceptions. The questions for review arise under the 
first count, which recovery sought for the conversion ten 
shares the capital stock the Hardwick Savings Bank Trust 
Company. 

The defendant moved for directed verdict this count. The 
motion was denied, and excepted. the light most favor- 
able for the plaintiff, the evidence tended show the following facts: 
Both plaintiff and defendant were directors the Hardwick Savings 
Bank Trust Company. The defendant owned ten shares 
capital stock that institution, the par value $1,000, which 
pledged the plaintiff secure him for certain obligations which 
had the defendant’s behalf, and for certain anticipated 
future indebtedness. The certificate representing the stock was in- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 2039. 
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dorsed blank the defendant and delivered the plaintiff. While 
was the latter’s possession, the defendant learned that the 
treasurer the bank had seen there, and thereupon bethought him- 
self 5440, which, its then form and before its amendment 
No. 92, Acts 1929, provided that: ‘‘An officer trust company 
shall own not less than one thousand dollars’ worth stock such 
company, absolutely unpledged.’’ told the plaintiff that the 
certificate had been seen the latter’s possession, and that would 
endanger his own standing director were allowed remain 
there. Therefore asked the plaintiff loan him the certificate, and 
promised that would put his safe home, that the plaintiff 
would protected his lien, and that, even the event the de- 
fendant’s death, the plaintiff would still protected, because the 
defendant’s wife knew all about the transaction. reliance upon this 
undertaking, the plaintiff loaned him the certificate, without any in- 
tention giving back his title, but when, later date, the obliga- 
tions being unpaid, the plaintiff demanded the appeared 
that the defendant had pledged security for loan another 
bank. 

The first ground for the motion was that, the delivery the 
the defendant, the lien pledgee was waived 
and terminated. 

Where there pledge personal property, the pledgee takes 
special property therein, the general property remaining the 
pledgor. County Sav. Bank Tr. Co. Hanson, Vt. 
486, 488, 108 396. essential the validity the pledge that 
possession delivered the pledgee, and has lien the prop- 
erty only long retains possession. Samson Rouse, Vt. 
422, 426, 666. His special property therein lost surrender 
the thing pledged the pledgee. Russell Fillmore, Vt. 130, 
135; Fletcher Howard, Aikens, But pledgee may per- 
mit the pledgor take and use the pledge for any special, limited 
purpose, and, there unconditional delivery sufficient revest 
the title, the possession and special property between them remain 
unchanged. Harding Eldridge, 186 Mass. 39, 42, 115; 
Way Davidson, Gray (Mass.) 465, 467, Am. Dec. 604; Ma- 
Parker, Pick. (Mass.) 497, 508; Hickok Cowperthwait, 
210 137, 103 1111, 1112, Ann. Cas. 1915B, 1002; Fair- 
198, 201; Clare Agerter, Kan. 604, 606, 694; 
Thompson Colvin, Or. 488, 489, 490, 101 201; First Nat. Bank 
890, 891; New Albany Nat. Bank Brown, Ind. App. 391, 114 
486, 489; Reeves Capper, Bing. 136, 140, 
ingly, Samson Rouse, supra, was held that, where pledgee 
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certain promissory notes delivered them back the pledgor for pur- 
poses collection, the delivery was for special purpose, and did not 
law interrupt the possession the pledgee, long the notes re- 
mained uncollected. 

So, also, ‘‘the pledgor may the agent the pledgee after 
original delivery, retain the property pawned, and such case the 
intention the parties controls, and the legal title does not change, 
for the reason that the pledgor holds the agent his principal.’’ 
Harding Eldridge, supra, page 186 Mass., 115, 116; 
Casey supra; Palmtag Doutrick, Cal. 154, 159, 
Am. Rep. 245, and see cases cited note, (N. 892. 

And has been held that the pledgor may the depositary 
his pledgee, which case the formal possession the depositary 
agent the legal possession the depositor principal and the lien 
not lost. Thayer Dwight, 104 Mass. 254, 257, 258; Moors 
Reading, 167 Mass. 322, 324, 760, Am. St. Rep. 460; 
Reeve, 111 Iowa 260, 912, 914. 

The evidence here tended show loan the stock certificate 
the defendant for special purpose, upon his agreement that the 
plaintiff’s lien should preserved. This could not said un- 
conditional delivery sufficient revest the title and possession the 
defendant. The intent the plaintiff making the loan was ques- 
tion fact for the jury. Wilkie Day, 141 Mass. 68, 73, 
542. 

The defendant argues that the rule applies only where the delivery 
the pledgor for the benefit the pledgee. has been held that 
there distinction between delivery the pledgor for his own 
purposes and intrusting him with the custody behalf the pledgee. 
Moors Wyman, 146 Mass. 60, 63, 104. Here the evidence 
tended show that the certificate was delivered the defendant, not 
merely for his own use, but depositary and agent the plaintiff 
for its safe-keeping, and his possession was consistent with the exist- 
ence and the lien and subordinate the rights the 
plaintiff. Thayer Dwight, supra. 

are dealing, course, with the rights the parties this 
action between themselves. have need consider the rights 
the second pledgee. Whatever they may be, the cause 
action against the defendant not affected. See Davis Billings, 
254 Pa. 574, 163, 165. pledgee, virtue his special prop- 
erty the thing pledged, may recover trover for conversion 
thereof the pledgor, although may have come lawfully into the 
latter’s hands the pledgee’s consent. Davidson, supra, 
page 466 Gray (Mass.); Hutton Arnett, supra. There still 
another aspect this transaction. The special property pledgee 
not divested where the pledgor has obtained possession the thing 
pledged fraud other wrongful means. Waleott Keith, 
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196, 209; Wilkie Day, supra; Henry State, 110 Ga. 750, 753, 
55, Am. St. Rep. 137; Bruley Rose, Iowa 651, 
629, 630; Thomas Graves, Vt. 339, 343, 643; Palm- 
tag Doutrick, supra; American Pig Iron Storage Warrant Co. 
German, 126 Ala. 194, So. 603, Am. St. Rep. 21, 27. Although 
there may have been evidence tending show that fraud was in- 
tended the defendant when requested the loan the stock 
certificate him, yet, since the plaintiff delivered the defendant 
reliance upon the latter’s undertaking hold for him safely, 
with the lien unimpaired, conscientious obligation was imposed upon 
the defendant, the violation which for his own advantage was such 
fraud equity would make him constructive trustee, and this 
would although entered into the agreement with honest 
intention performing it. Although this equitable doctrine, 
eourt law will apply avert fraudulent result, and where, 
here, the defendant has made the plaintiff’s title forever unavailing, 
will allow recovery for the damage caused the wrongful and 
fraudulent act. Miller Belville, Vt. 243, 248, 249, 126 590, 
and cases cited. 

There was error denying the motion for verdict upon the 
first ground. 

The second ground for the motion that the plaintiff barred 
from recovery, because his right based upon illegal and 
void contract. The reasons given for the invalidity are that the 
original pledge was violation 5440, and that the special 
bailment the certificate the defendant was attempt circum- 
vent the statute. 

But 5440 did not forbid the pledging the stock. only 
attached certain consequence the act—i. e., the disqualification 
the defendant hold the office director, unless still owned the 
requisite amount absolutely unpledged, which, apparently, did not. 
The fact his disqualification did not the least affect the validity 
the pledge the plaintiff’s special property the stock. And, 
have seen, delivery the stock the defendant upon special 
bailment, would not destroy the plaintiff’s lien. 

has been held that, when agreement, innocent itself, de- 
signed one the parties further purpose forbidden the 
law opposed its policy, courts will not enforce favor such 
party nor favor the other party implicated such 
design. Mound Barker, Vt. 253, 254, 346, Am. St. 
Rep. 767; Jenness Simpson, Vt. 127, 147, 886. al- 
though the contract void where its direct purpose effect, ad- 
vance, encourage acts violation law, yet, where such contract 
and independent, though some measure connected with 
acts done violation law, not void. Carrigan Lycoming 
Fire Ins. Co., Vt. 418, 423, Am. Rep. 687. 
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Here the contract pledge was valid. there was any illegality 
the concealment, did not render the transaction void, because the 
contract itself was collateral and independent. 

The denial the motion upon the second ground was not error 

Two other exceptions are briefed, one the charge and the other 
the judgment. not necessary particularly notice them, be- 
cause the questions raised are covered what has already been said. 

Judgment affirmed. 


BANK TAKING OVER LEASE PROTECT 
LOAN LIABLE FOR RENT 


Illinois Building Co. Guardian Trust Co., Supreme Court Colo- 
295 Pac. Rep. 1105 


Where bank loans money retail cigar dealer the secur- 
ity chattel mortgage the dealer’s fixtures, and subsequently, 
protect its loan, takes assignment the dealer’s lease, the 
bank will liable for the rent. cannot plead, such circum- 
that engaging commercial enterprise beyond its 
porate powers. 

The rule that, while bank generally may not engage 
commercial enterprises, may where necessary protect 
its loans. 


Action the Illinois Building Co. against the Guardian Trust Co. 
Judgment for defendant, and plaintiff brings error. Reversed and 
remanded, with directions. 

Cass Herrington, Denver, for plaintiff error. 

John Rinker and Barker Webster, all Denver, for defend- 
ant error. 


MOORE, J.—Plaintiff sued defendant recover $1,962, the amount 
claimed due under lease entered into between plaintiff’s pre- 
decessor and defendant’s assignor. The district court held that the 
defendant was not liable because the acts its officers were ultra vires 
and was not estopped deny liability. review this 
here sought. 

December 1919, Morris Reichman leased from the Hitchings- 
Van Schaack Investment Co., monthly rental $250 month, 
the cigar stand privileges the United States National Bank building 
Denver. The defendant loaned Reichman money with which 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 118. 
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purchase fixtures used connection with this lease, taking 
security therefor chattel mortgage thereon. Upon Reichman’s de- 
fault payments, the bank demanded and received the assignment 
the lease additional security. arrangement between Reichman 
and the bank, conducted the cigar business for the bank with the 
understanding that the net profits were applied upon his in- 
debtedness the bank. This continued for sixteen months, but 
profit was realized. Thereafter the bank requested and received per- 
mission the lessor assign the lease; the consent thereto being 
conditioned upon the bank remaining liable for the rent under the 
lease. assignment was made Mrs. Jennie Newlon, and $800 
eash realized therefrom was credited Reichman’s note. Later, 
the request the bank, Newlon was granted rent reduction $50 
month. December 1925, the rent not being paid, the bank 
upon notice and accordance with the lease took possession and sublet 
one Frank Comstock. Nineteen hundred and sixty-two dollars 
represents the amount due under the provisions the lease the 
date suit. 

While bank generally may not engage commercial enterprises, 
still, for the purpose protecting its loans, undoubtedly has such 
right. The assignment the lease bank and its conduct the 
cigar business thereunder were for the sole purpose further pro- 
tecting bank loans Reichman. Such transactions are not ultra vires 

was shown that the acts defendant’s officers connection 
with these transactions were ultra vires. Notwithstanding this, plain- 
tiff contends that the bank estopped assert such ultra vires con- 
duct because plaintiff has fully performed and the bank has accepted 
the benefits thereof. Plaintiff all times acted good faith and co- 
operated with the officers the bank their endeavor put the 
cigar stand paying basis that Reichman’s note would eventually 
paid. Defendant was benefited the act the lessor accepting 
the bank assignee the lease because the bank was thereby em- 
powered conduct the cigar stand and apply Reichman’s indebted- 
ness any profit made thereunder. Defendant was again aided the 
lessor’s conduct reducing the rent from $250 $200 month; the 
sole purpose thereof being permit the cigar stand placed 
paying basis. Defendant further accepted benefits the extent 
$800, the amount applied Reichman’s note result the money 
received for the assignment lease Newlon. Under such 
stanees, the bank cannot heard assert that its officers had 
power bind the bank connection with the transactions here in- 
volved. American Nat. Bank Hammond, Colo. 267, 1090; 
Mulford Torrey Co., Colo. 81, 100 596; Mountain Water 
Works Co. Holme, Colo. 412, 113 501; First Nat. Bank 
Wich, Colo. 119, 160 1036; Commercial Co. Beach, Colo. 


q 
q 
7 


THE BANKING LAW JOURNAL 


226, 180 982; Stewart Commissioners, Colo. 232, 250 562; 

Our determination herein also disposes defendant’s assignments 
cross-error, enumeration and discussion which would serve 
useful purpose. 

Accordingly, the judgment reversed, and the cause remanded 
with directions the district court enter judgment favor 
plaintiff the sum $1,962 and costs. 


DRAWEE PAYING FORGED CHECK NOT 
ENTITLED RECOVER FROM 
COLLECTING BANK 


First National Bank Wichita Falls First National Bank 
Borger, Court. Civil Appeals Texas, Rep. (2d) 802 


bank’s guaranty prior indorsements not 
voucher for the genuineness the signature the drawer the 
check. 

Where drawee bank pays forged check purporting 
check one its depositors guilty negligence which 
precludes from recovering from the collecting bank even though 
the bank was negligent failing require identifica- 
tion the person presenting the check. 

appeared that the defendant bank received for collection 
check drawn the plaintiff bank and purporting signed 
one the plaintiff’s depositors although the person presenting 
the check was not known the defendant bank. was not re- 
quired identify himself. The defendant sent the check without 
its indorsement correspondent, who supplied the defendant’s 
indorsement and forwarded the check the plaintiff bank. The 
latter bank paid the check and thereafter the defendant bank paid 
the amount thereof the person who had presented the check. 
Under these was held that the plaintiff could not 
recover the amount the check from the defendant. 


Action the First National Bank Wichita Falls against the 
First National Bank Borger and others. Judgment for defendants, 
and plaintiff appeals. 

Affirmed. 

Montgomery and Kilgore Rogers, all Wichita Falls, for 
appellant. 

Aynesworth Aynesworth, Stinnett, for appellees. 


NOTE For similar Banking Law Journal Digest (Third 
Edition) 423. 


q 
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RANDOLPH, J.—The plaintiff, the First National Bank 
Wichita Falls, instituted this suit the district court Wichita 
County, against the defendants First National Bank Borger and 
the City National Bank Wichita Falls, recover the said de- 
fendants money paid out plaintiff upon forged check, which 
payment was alleged have been caused the negligence the 
defendant banks. 

The case was tried the court without jury, and judgment was 
rendered that plaintiff take nothing its suit. 

The trial court filed its findings fact and conclusions law. 

The pleadings and the evidence disclose substantially that all the 
parties are national banking corporations; that one Collins 
was depositor the plaintiff bank, having money deposit sub- 
ject his check; that the 15th October, 1929, there was pre- 
sented the Borger bank, person giving the name 
Schulz, purporting signed said Collins, but which 
was, fact, forgery, for the sum $2,250, said check being pay- 
able Haynes order and with the names ‘‘H. 
and ‘‘J. indorsed thereon. The Borger bank accepted 
the check for collection without requiring said Schulz 
any kind, and, without actually indorsing same any manner, sent 
said check the City National Bank Wichita Falls cash item. 

Wasson, assistant cashier and teller the First National 
Bank Borger, testified that handled and accepted the check 
and took for collection; that gave Schulz 
for with the understanding that was not get any money until 
the check was paid; that had quite conversation with Schulz 
his and address; Schulz said did not need any money 
then and would not want any until the check was paid; that 
(Wasson) accepted the check himself the 14th October, 1929; 
that had never known any person the name Haynes 
Schulz; that the person presenting the check was not known 
him any one else the bank far knew. That did 
not know Collins, and neither did any one the bank far 
knew. Schulz was not introduced identified before acceptance 
the check, and identification was required him. The witness 
does not know whether the names Schulz and Haynes 
were assumed not. 

Wasson further testified that was oversight that the check was 
not indorsed the First National Bank Borger; that the 
for banks indorse items that kind sent their corre- 
sponding banks for collection. 

appears that the Borger bank received the check the 14th 
October, 1929; that one the tellers paid Schulz the sum $500 
the 16th October, 1929, and $1,750 October 17, 1929, about 
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o’clock, Wasson gave Schulz credit the books and gave 
the bank two checks for the money. The two checks named above 
were introduced evidence. investigation was made before the 
money was paid. introduction identification was required 
that time. There was nothing Schulz’s actions create suspicion. 
The check was deposited Schulz for collection, because, Wasson 
says, did not know the maker the check and did not know 
whether was good not. testified: did not know the 
genuine signature the purported maker the check and desired 
have the First National Bank Wichita Falls pass upon before 
any money. Yes, this the custom all banks send 
the checks the bank drawn upon either directly indirectly for 
the purpose having the genuineness the signature the maker 
passed 

There question before but that the check purporting 
signed Collins and drawn the First National Bank 
Wichita Falls was forgery. 

The forged check was sent the Borger bank its correspondent, 
the City National Bank Wichita Falls, cash item, and was 
apparently received such, but the officials the Borger bank testi- 
fied that the check was only accepted for collection, and that the send- 
ing same cash item was error. 

appears that, according the custom banks, when the City 
National Bank, correspondent, received the check from the Borger 
bank, supplied the indorsement the Borger bank and turned the 
check the clearing house, where the First National Bank 
Wichita Falls received it, and the same day paid off charging 
the account its customer, Collins. When the check 
reached the plaintiff, First National Bank, the officer receiving 
another official that bank, and, inspection the check, 
the two, comparing with the genuine signature Collins which 
was file bank, decided was the genuine signature Collins, 
charged him, and remitted the money the Borger bank. 

The fact that the check was received the Borger bank 
collection item, but was sent the City National Bank cash item, 
immaterial, view the case. either event, appears 
that the responsibility the plaintiff, First National Bank Wichita 
Falls, would the same the matter their duty detecting 
forgery when presented them. Neither can that bank rely the 
guaranty the Borger bank protect against loss, such guar- 
anty only covers all prior indorsements and was voucher for the 
genuineness the signature the maker the 


drawer’s name has been forged, the fact that the col- 
lecting bank has guaranteed prior endorsements does not render 
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liable. Much less does simple endorsement without guaranty 
Tex. Jur., last paragraph, 156. 


But regardless whether not the Borger bank was negligent 
failing get identification Schulz and sending the item 
item, the plaintiff First National Bank Wichita Falls was 
guilty negligence accepting and paying forged check purport- 
ing the check one its customers whose genuine signature 
was file with them for their inspection. was the paramount 
duty they owed the customer pay only when his genuine signature 
was presented them. When they violated this duty, whether not 
they are charged with negligence that term its common accepta- 
tion understood, they are guilty negligence law. 

The Austin Court Civil Appeals, the case Citizens’ Na- 
tional Bank San Angelo Bank, (2d) 388, 389, Associated 
Justice Blair speaking for that court, able opinion and 
almost all fours with the case bar, says: 


sole question presented whether under these pleadings 
and agreed facts judgment should have been rendered for appellant 
matter law. think so. 

case settled the following rule announced the 
Rouvant San Antonio Nat. Bank, Tex. 610, 612: bank, 
accepting and paying draft drawn customer, generally held 
know the signature, and, forged draft accepted and paid, 
the bank, general rule, will not heard assert mistake 
the signature. City Bank National Bank, Tex. 218; Price 
Neal, Burr. 1354; Levy Bank the United States, Bin. (Pa.) 
27. 

rule prevails between banks, one which pays out money 
drawee forged check its customer another bank present- 
ing the check for collection holder due course. 695, 
423 (4); First Nat. Bank City Nat. Bank, 182 Mass. 130, 
24, Am. St. Rep. 638, and note. 

admits the general rule, but seeks bring itself within 
the exception thereto announced the case First Nat. Bank 
Quitman Wood County (Tex. Civ. App.) 294 324, affirmed 
Commission Appeals, 299 856, because appellant indorsed 
the check ‘previous indorsements guaranteed.’ There held that, 
where holder bank pays forged check the person presenting 
without identifying him, and drawee bank pays the check without 
active fault negligence discovering the lack genuineness 
the signature its customer the time, being thrown off its guard 
reason the holder bank indorsing ‘previous indorsements 
guaranteed,’ and reliance thereon, and reliance that holder bank 
exercised due care and diligence the identification the person 
whom paid the money the check, the drawee bank was entitled 
recover the amount paid the holder bank the forged check. But 
this appellee neither alleged nor proved that paid the check 
question because being thrown off its guard reason appel- 
lant’s indorsing same ‘previous indorsements guaranteed,’ and 


. 
4 
7 
4 


THE BANKING LAW JOURNAL 549 


reliance thereon, nor that appellant was guilty any negligence which 
induced misled pay the check because such indorsement. 
Nor any fact, reason, excuse alleged proved why appellee paid 
the check without discovering the lack genuineness its 
signature the time. The burden was appellee allege and 
prove order bring its case within the exception the general 
rule that drawee bank other drawee commercial paper bound 
know the signature its customer. Otherwise more weight would 
given the exception than the rule. 

the case cited, nor does any case far our research 
goes hold that drawee bank can excuse itself from the duty 
carefully examine and discover the forgery its customer’s signature 
check presented for collection another bank holder due 
course, upon the mere allegation and proof that the bank bore the 
eustomary indorsement used banks sending checks through regular 
benking channels drawee bank for collection. The fact that the 
was sent for collection should indicate drawee bank that the 
serding bank was holding payment until drawee bank had ex- 
arained the check and ascertained the genuineness the drawer’s 
signature. The indorsement, ‘Previous indorsement guaranteed,’ 
merely the passport for the check through regular banking channels, 
and understood the banking business. And while Texas may 
farther than most jurisdictions modification the common-law 
rule that drawee bank other drawee commercial paper bound 
know the signature its customer check draft, still all the 
hold that drawee bank paying forged check purporting 
have been drawn its customer must allege and prove that drawer 
other holder who received the money had knowledge the forgery, 
was negligent, was party the forgery, before can recover 
back its loss such check. Or, stated the Court Civil 
Appeals the Quitman Bank Case, supra: 

general rule the doctrine prevails that, unless the drawer 
the check whose name forged is, negligence acquiescence, 
rightfully responsible, the drawee bank cannot the amount 
bank, paying check drawn depositor, generally held 
know the signature, unless under the exception stated 


This opinion Judge Blair supported copious citation 
and quotation authorities. 

The First National Bank Wichita Falls, being clearly guilty 
paying forged check when was its duty pay only such checks 
had appended thereto the genuine signature its maker, was guilty 
negligence law, and was estopped from claiming compensation 
from the Borger bank, notwithstanding said bank might have been 
negligent. 

This the controlling question this case, and other assigned 
errors become immaterial. 

are the opinion that the trial court did not err leaving 
the appellant bank where found it, and therefore affirm his judg- 
ment this cause. 


q 
q 
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BANK ALLOWED RECOVER MONEY PAID 
FORGED INDORSEMENT 


Cosmopolitan State Bank Lake Shore Trust Savings Bank, 
Supreme Court Illinois, 175 Rep. 583 


bank which pays check, bearing forgery the payee’s 
indorsement, liable its depositor for the amount but may 
recover the amount from the bank which collected the check. The 
fact that the drawer did not discover the fraud and report 
the bank until three months after the check was paid will not 
prevent recovery the bank. 


Suit the Cosmopolitan State Bank against the Lake Shore Trust 
Savings Bank. Judgment for defendant was affirmed the Ap- 
pellate Court, and plaintiff brings certiorari. 

Judgments the Appellate Court and municipal court reversed, 
and cause remanded. 

Eugene Kealy, Chicago, for plaintiff error. 

Alden, Latham Young, Chicago (Hobart Young, Chi- 
counsel), for defendant error. 


DUNN, J.—The Cosmopolitan State Bank sued the Lake Shore 
Trust Savings Bank the municipal court Chicago recover 
the amount check for $1,762.50, dated November 1925, drawn 
Anderson the plaintiff, payable the order the Auburn 
Automobile Company, appearing indorsed the payee, which 
was cashed the defendant, indorsed it, and presented and 
paid the plaintiff. The check was charged Anderson’s account, 
and later made claim have the amount credited him because 
the check was paid without authority and not upon the order the 
payee. The plaintiff then credited Anderson’s account with the 
amount the check and sued the defendant for that amount. The 
cause was tried before judge without jury, and the conclusion 
the evidence for the plaintiff judgment was rendered favor the 
defendant. The Appellate Court affirmed the judgment, and the record 
was certified this court pursuant writ certiorari allowed 
the petition the plaintiff. 

Anderson was depositor who maintained checking account 
the plaintiff bank. Schuster was friend Anderson who 
conducted automobile business the name Clark Motor Sales 
North Clark street, near the garage where Anderson 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 429, 432. 
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kept his automobile. Schuster dealt Auburn automobiles. pur- 
chased cars from the Auburn Automobile Company its branch, the 
Auburn Chicago Company, South Michigan avenue, wholesale 
prices, which was obliged pay delivery, and sold for such 
prices and such terms chose. offered sell Anderson 
Auburn automobile the wholesale price, but had car his 
place business which Anderson liked. They went down together 
the Auburn Chicago Company, where Anderson selected car which 
suited him. Its motor number was 6,470 and its serial number 
2,641,061, but Anderson was not informed these numbers. Two 
three days later Schuster told Anderson that wanted get delivery 
the car and asked Anderson give him check, Anderson told 
him would make the check the Auburn Automobile Company, 
that was buying the car from that company, that Schuster was 
giving him the wholesale price and wanted make out the check 
the company the car was coming from. made the check for 
$1,762.50 the Auburn Automobile Company payee. Schuster 
took the check and said was going down get the car. The fact 
was that Schuster had got the car two days before Anderson gave 
him the check, had paid for and brought his garage. 
had also executed chattel mortgage it, dated October 29, 1925, for 
$1,605.90, which acknowledged November 1925, before James 
Kearns, clerk the municipal court, and which was filed with the 
recorder November 1925. The check was deposited with the de- 
fendant and was paid November 1925. When received 
evidence bore the following indorsements: 


number 6470 Serial 2641061. 
Automobile Company, 


Motor Sales 
Schuster 

through early clearings Lake Shore Trust Savings 
Bank Nov. 1925.’’ 


The indorsement the numbers was Anderson’s handwriting. 
testified that got the numbers from Schuster when Schuster 
for the check. Anderson asked for the numbers because 
wanted put them the back the check. The name the auto- 
mobile company was typewritten stamped with rubber stamp. 
The initials and the two names below were handwritten and 
the last indorsement was stamped. 

Frank Popp testified that was connected with the Auburn 
Automobile Company from 1924 1928 vice-president and gen- 
eral manager the Auburn Chicago Company, subsidiary the 
Auburn Automobile Company; that the indorsement Auto- 
mobile Company, was not his signature; that never 
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authorized the indorsement the check; that the indorsement was 
not made with stamp the automobile company; that the check 
never was the possession the company, and that never received 
the proceeds the check and never had claimed any interest 
it. Schuster bought the identical car referred the serial number 
the back the check three days before the date the check. 
paid for and was delivered him the same day. The evi- 
dence was all produced the plaintiff, and when the plaintiff rested 
the defendant offered evidence. The court thereupon found the 
issues for the defendant and rendered judgment against the plaintiff 
for costs. 

The subject-matter this suit bank check—a negotiable in- 
strument which there are three parties: The drawer, Anderson; the 
drawee, the plaintiff; and the payee, the Auburn Automobile Com- 
pany. The rights and liabilities these parties under the law are 
not doubtful. The plaintiff was bound pay the amount the 
check the drawer the payee its order, and other per- 
son. far the facts this case are concerned, the rights and 
duties the parties are not complicated any question identity 
intention any equities among the parties, but are deter- 
mined solely the application the rules commercial law 
relation negotiable instruments. Anderson, though owed the 
automobile company nothing, drew his check for the price the 
making the company payee. had visited the company’s 
showrooms and selected car which suited him. apparently be- 
lieved was buying the car the company, but the company under- 
stood that sold the car Schuster. Schuster paid for and took 
away the next day. did not, however, tell Anderson had the 
ear. the contrary, asked Anderson, after had the car 
his possession, for check for the price and told him wanted 
get delivery the car. asked have the check made him, 
but Anderson, thinking the car was the automobile company’s not yet 
delivered, and that was entitled the purchase money, made the 
check payable the automobile company and delivered Schuster. 
fact, not only did Anderson not owe the automobile company any- 
thing, but did not owe Schuster anything, because, the time, 
Schuster had given chattel mortgage the car for more than nine- 
tenths what Anderson was pay for it. However, Anderson wrote 
the check the automobile company payee and gave Schuster 
pay the automobile company for the car and get possession it. 

All these things, however, have nothing with the merits this 
ease. Anderson, for whatever reason seemed sufficient him, made the 
check and directed the plaintiff pay $1,762.50 the order the 
automobile company. Schuster took the check knowing that was pay- 
able the order the automobile company and knowing that could 


not collect without the indorsement the payee, the automobile com- 
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pany. The relations Anderson and Schuster, Schuster and the 
automobile company, the automobile company and Anderson, 
any them, and the bank, under the shown the evi- 
dence, had nothing with the duty the bank pay the check 
the order the automobile company. was complete stranger the 
transaction the purchase the car and was under obligation 
any one respect that transaction. Its duty regard the check 
was Anderson only—the drawer. The general rule well settled 
that the obligation bank pay, demand, the funds the de- 
positor the payee named each check, his order bearer, 
the check may direct, and must ascertain its peril the identity 
the payee and the genuineness the indorsements, though each in- 
dorsement guarantee all prior indorsements. The bank cannot 
settle equities among the various indorsers, the payee and the drawer 
check and third parties, strangers the instrument, but its only au- 
thority, where the check payable the order the payee, pay 
such order according its terms. Yet the defendant error’s brief 
based entirely these supposed facts wholly outside the terms the 
(1) Anderson, the drawer, intended that Schuster should use the 
check its proceeds accomplish the payment particular auto- 
mobile, and that was done; (2) Schuster was authorized use the check 
the manner did; (3) loss resulted from the way the check was 
indorsed; (4) Schuster was not the agent the Auburn Automobile 
Company, and there was fraud the transaction; (5) there can 
forgery where there intent defraud; (6) Anderson’s failure 
make any complaint until three months after the check was charged 
his account, and for over two months after knew could have 
known that Schuster had indorsed and deposited the check his own 
account, bars his claim; (7) there proof that the indorsement 
the name the payee, the Auburn Automobile Company, was forged 
unauthorized. 

The first four these points are answered the fact that the 
check was paid without any order from the payee. The intention the 
drawer and the authority intended confer regard the check 
are shown the check itself. Schuster had authority use the 
check its proceeds except after its indorsement the payee. Ander- 
son lost the amount the check, for Schuster got the money and dis- 
appeared with the car. The fifth point has application this case. 
Section the Negotiable Instruments Law June 1907 (Smith- 
Hurd Rev. St. 1929, 98, 43), provides: Where signature forged 
made without authority, wholly inoperative, and right re- 

tain the instrument give discharge thereof, enforce payment 
thereof against any party thereto, can acquired through under 
such signature, unless the party against whom sought enforce 
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such right precluded from setting the forgery want author- 
Whether the indorsement purporting that the payee was 
forgery not was certainly without authority law. The sixth 
point Anderson’s supposed negligence not sooner discover- 
ing and reporting the unauthorized indorsement. This indorsement was 
not one with which Anderson might supposed familiar. 
probably received this check back from the bank soon after December 
knew that had given the check, and there was nothing suspicious 
about the indorsement the payee make him doubt its validity. 
was only after his return from Florida, when found Schuster’s place 
closed and Schuster and the ear gone, that upon inquiry the auto- 
mobile company learned that had never indorsed and had never 
had the check. then promptly notified the plaintiff the fact. The 
defendant its indorsement guaranteed the indorsement the payee 
the check, and the maker was under legal duty exercise care for 
the safety defendant. Hamlin’s Wizard Oil Co. United States Ex- 
press Co., 265 156, 106 623; Gustin-Bacon Co. First Nat. 
Bank, 306 179, 793; Independent Oil Men’s Ass’n Fort 
Dearborn Nat. Bank, 311 Ill. 278, 142 458. the seventh 
point, the testimony the manager the payee was sufficient show 
that the indorsement was without authority, and there was evidence 
the contrary. 

depositor bank who receives from statement his ac- 
count with its paid checks vouchers bound examine the account 
and vouchers and report the bank, without unreasonable delay, any 
errors which may discovered. Morgan United States Mortgage 
Trust Co., 208 218, 101 871, 1915D, 741, Ann. Cas. 
1914D, 462; Prudential Ins. Co. America National Bank Com- 
Bank, 132 Mass. 156; Leather Mfrs. Nat. Bank Morgan, 117 96, 
Ct. 657, Ed. 811. This rule does not extend examination 
the indorsements the payee checks ascertain their genuineness. 
529; Welsh German American Bank, 424, Am. Rep. 175; 
Am. St. Rep. 821. the cases cited, the reason given for excluding 
from the rule the requirement examination indorsements for 
the purpose determining whether they are genuine that the de- 
positor has greater knowledge the subject the genuineness 
the signature the payee than the bank. Jackson Bank, Tenn. 
bank obliged honor checks payable order, and 
pays them its peril any other than the person whose order they 
are made payable. must see that the check paid the payee 
therein named upon his genuine indorsement, will remain respon- 
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Jackson Paper Co. Commercial Bank, 199 151, 
136, 141, 657, Am. St. Rep. 113, cited this case 
and quoted from the opinion with approval the equitable 
considerations can invoked soften seeming hardships the en- 
the laws and rules fixing liability persons handling 
commercial paper. These laws are the growth ages, and the result 
experience, having their origin necessity. The inflexibility these 
rules may make them seem severe, but them found 
general security.’’ 

The municipal court should have rendered judgment against the 
defendant for the money paid without authority, together with 
per cent. interest thereon from February 1926, the date the plain- 
demand for its repayment. 

The judgments the Appellate Court and the municipal court 
are reversed, and the cause remanded the municipal court for 
new trial. Reversed and remanded. 


ADMINISTRATRIX ENTITLED COUNSEL 
FEES OUT ESTATE 


Van Volkenburgh’s Estate, Surrogate’s Court, New York County, 
247 Supp. 831 


woman, acting administratrix her husband’s estate, who 
successfully resists attempt surcharge her with the amount 
gifts made her her husband during his lifetime, entitled 
have her counsel fees paid out the estate. 


Proceeding Florence Van Volkenburgh, administratrix 
the estate Thomas Van Volkenburgh, deceased, compel estate 
bear expense services her attorney resisting unsuccessful 
attempt surcharge her account, opposed Mrs. Susie Van 
Huntington. Decree for executrix. 

See also 128 Misc. Rep. 819, 309. 


FOLEY, S.—Thomas Van Volkenburgh, the decedent, was 
lawyer experience, closely connected with the foundation and up- 
building the Fifth Avenue Bank this city, and was for many years 
its counsel and one its directors. died intestate. was sur- 
vived his widow and daughter former marriage, Mrs. Susie 
Van Huntington. left fortune, which, under the law, his 
widow became entitled $500,000 and his daughter $1,000,000. 
his lifetime made various gifts securities his wife, the adminis- 
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tratrix here. the course administration there arose bitter and 
prolonged controversy between the widow and her stepdaughter—a not 
uncommon situation where that relationship exists. The daughter 
the decedent compelled the filing account. The preliminaries 
finally led issue whether the securities the possession 
the widow, and claimed her gifts from the decedent, were assets 
the estate for which she, administratrix, must account. sur- 
charge was thus claimed against her. The referee appointed deter- 
mine these issues found favor the widow and sustained, with but 
few minor exceptions, her claims that the securities approximately 
$200,000 value were not the property the estate. The testimony 
before him was clear and convincing, and his report was confirmed 
the surrogate. Upon appeal decree was affirmed the Appellate 
Division and the Court Appeals. Matter Van Volkenburgh’s 
Estate, 128 Rep. 819, 221 309; Id., 226 App. Div. 10, 233 
457; Id., 254 189, 145, 172 269, 271. The Court 
Appeals its opinion summarizes the controversy over the securities 
two sentences: ‘‘Not word the record suggests that respondent 
could any possibility have acquired them except gift. Everything 
points the opposite The widow, administratrix, now 
seeks this proceeding under section the Surrogate’s Court 
Act compel the estate bear the expense the services her at- 
torneys resisting the unsuccessful attempt the daughter sur- 
charge her her representative capacity. 

The application opposed the daughter upon the ground that 
the services were rendered the widow individually donee the 
gifts and not fiduciary. The record the accounting proceedings 
evidence before controverts the present contention the daughter. 
clearly emphasizes the nature the attack upon the administratrix 
one arising out her representative capacity. The objections 
the account alleged that the administratrix had failed include prop- 
erty which belonged the decedent and which should have come into 
the possession the administratrix. The specific securities were listed 
supporting schedule the account, and further objection was 
made that the income thereon had not been asset the 
estate. The final decree the accounting held that these securities 
said decedent; that said administratrix not chargeable therewith 
and not accountable therefor.’’ The decisions the appellate courts 
confirmed the character the proceeding this court. Bad faith 
the part the administratrix and unlawful diversion were charged 
counsel for the daughter throughout the litigation and even the 
brief counsel for the daughter the Court Appeals. stipula- 
tion the parties the reasonable value the services has been fixed 
the sum $30,000. The imposition that charge, whether against 
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the estate the widow’s share, left for determine. Under all 
the hold that the amount fixed must decreed 
charge against the estate. That the widow may have been personally 
interested the outcome the litigation only secondary im- 
portance. Her good faith accounting fiduciary was the primary 
issue. There could doubt that had the claim been made that she 
failed collect assets from third person, she would have been entitled 
reimbursement out the estate for the expense the litigation, 
she had been successful. 

general rule the right reimbursement payment out 
the estate has been laid down the authorities. Necessarily, the dis- 
tinetive each estate must govern. The good faith 
the fiduciary appears essential test. Success resisting the 
attack upon the administration the trust important considera- 
tion, but not exclusive one. Matter Hoffman, 136 App. Div. 516, 
1030. The fact that the representative may personally profit the 
litigation does not affect the allowance the expenses out the estate. 
Thus, reimbursement was allowed Ellis Kelsey, 241 374, 382, 
150 148, where the executor and trustee were required protect 
their individual rights and successfully overcame charge bad faith, 
attempt impose high rate interest against them and denial 
their fees and commissions. Jessup Smith, 223 203, 119 
403, sustained the right recompense trustee whose removal 
was sought, whereby commissions would have been lost the trustee. 
Matter Higgins, Mise. Rep. 609, 611, 142 1029, 1030, 
the status the administratrix the lawful widow the decedent 
was involved the proceeding revoke letters. she had been un- 
successful she would have been deprived her distributive share the 
estate. Surrogate Ketcham allowed the expenses the litigation out 
the estate because this unwarranted attack was primarily directed 
against her declared that the disbursements 
were not less chargeable because they also served the personal interest 
the administratrix who made them. Matter Ordway, 196 95, 
474, likewise recognizes this rule. There the administratrix 
was incidentally defending the reduction her own share the estate. 
The administratrix was allowed her expenditures for counsel fees 
time when the defense continued necessary for the protection 
the estate. After became manifest that ultimate failure would result, 
the conditions changed and reimbursement for the further expenses 
the unnecessarily prolonged litigation was denied her. ‘‘The differ- 
ence between the cases vital. Here the administratrix made de- 
fense which under the law was proper. were ever proper, its 
propriety continued until ended success. therefore never could 
become Ketcham, Matter Higgins, supra. 
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additional reason for granting the relief sought the administratrix 
here found the award costs her out the estate the deci- 
sions the Appellate Division and Court Appeals. The denial 
such costs has been held element for consideration. Matter 
Will, 202 App. Div. 568, 195 293. Their allowance 
should likewise considered. 

Submit decree notice “directing payment out the estate the 
amount fixed the stipulation the reasonable compensation for the 
professional services rendered. 


RIGHT BANK APPLY DEPOSIT 
DEBT 


Kamfner Auburn Park Trust Savings Bank, Supreme Court 
Illinois, 176 Rep. 363 


Where person deposits his name money belonging another, 
the bank may apply the deposit the satisfaction note other 
debt owing from the depositor, provided has actual knowl- 
edge notice facts sufficient put upon inquiry the 
real ownership the deposit. 

NOTE: There conflict among the authorities the right 
bank apply deposit the satisfaction depositor’s debt 
under the involved this case. The rule expressed 
the Illinois decision has been followed Indiana, Iowa, Kansas, 
Massachusetts, Missouri, New York and Virginia. 

other jurisdictions has been held that, where deposit 
belongs person other than the depositor, the bank will not 
permitted apply the deposit the satisfaction the depositor’s 
debt, even though has knowledge the other person’s interest 
the fund unless further appears that the bank has extended 
the depositor, otherwise changed its position its dis- 
advantage reliance upon the deposit. This rule has been followed 
Minnesota, Nebraska, Oklahoma, Rhode Island, South Dakota and 


Bill Joseph Kamfner against the Auburn Park Trust Savings 
Bank and others. dismissing bill was affirmed the Appellate 
Court, and complainant brings certiorari. Affirmed. 

sel), for plaintiff error. 

Deneen, Healy Lee, Chicago (Harry Lippincott and Donald 
Schaffer, both Chicago, counsel), for defendants error. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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FARMER, J.—Joseph practicing attorney the city 
Chicago, filed his bill the superior court Cook county against 
Oscar Halberg, Earl Halberg, and the Auburn Park Trust 
Savings Bank Chicago, praying that the sum $3,000, given the 
complainant Oscar Halberg and deposited the Auburn Park 
Bank him the credit his son, Earl Halberg, declared 
trust fund; that accounting had such fund; that the trustees 
removed; and that the bank required return the fund, with 
interest thereon, complainant. Oscar Halberg was served, but did 
not appear. Earl Halberg appeared pro se, but filed pleadings. 
Issues were joined upon the amended bill, the amended answer the 
bank, and the replication thereto, and the cause was heard the 
chancellor. decree was entered dismissing the bill for want equity, 
and appeal was perfected the Appellate Court for the First Dis- 
trict, where the decree the superior court was affirmed. This court 
granted petition for writ certiorari review the judgment the 
Appellate Court. 

The facts presented the record are not serious dispute, and, 
substance, are follows: January 1926, Oscar Halberg inter- 
viewed Kamfner the latter’s office Chicago relative the purchase 
about 170 acres land located Lincoln highway and Wolf road, 
Will County. told Kamfner the property could pur- 
chased for $350 acre, that $3,000 payment the purchase price 
would have made and deposited the Mokena State Bank, 
Mokena, and, Kamfner would furnish the money make such 
initial payment, Halberg would then obtain from the owners signed 
contract for the sale the property and receipt for the money from 
the Mokena bank and deliver these Kamfner. Kamfner was leaving 
that noon for New York, but gave Halberg properly indorsed check 
for $1,500, and instructed Edwin Halligan, one his law partners, 
obtain the balance the $3,000 and deliver Halberg. Three addi- 
tional checks were delivered Halberg, and January and all 
the checks, amounting $3,000, were indorsed him and deposited 
the checking account his son, Earl Halberg, the Auburn Park 
Trust Savings Bank. Earl Halberg was employed repairman for 
the telephone company until about August, 1925, when, the age 
about years, engaged the real estate business, under the name 
Halberg Real Estate, South Halstead street, and opened per- 
sonal checking account with the Auburn Park Trust Savings Bank. 
About October 1925, moved his office 7900 South State street. 
was agent for the Borsique apartment building Eighty-Second 
street, and collected the rents, which placed his Auburn Park 
Bank account. paid some expenses connected with the operation 
the building out this account. His father was also the real estate 
business the time, and was located North Dearborn street, 
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had account the Auburn Park Bank under the name 
Halberg Co. After November 1925, Oscar Halberg spent 
about five days out each week the son’s real estate office, but there 
was change the name the office business. 

had been arranged with the officers the Auburn Park Bank that 
Oscar Halberg should permitted make deposits and draw checks 
upon the son’s account, and this practice was followed. For some time 
Halberg had owed the Auburn Park Bank about $8,800, which 
was evidenced demand note. January 1926, drew check 
Earl’s name the latter’s account the sum $2,900, payable 
the Mokena State Bank, and personally delivered the Mokena 
bank the same day initial deposit the purchase the 170 
acres land. The check was presented for payment the Auburn 
Park Bank January and payment was refused. Earl Halberg 
with Kamfner Saturday morning, January stating 
had been informed that the Auburn Park Bank had refused payment 
the $2,900 check drawn Earl’s name and given the bank 
Mokena deposit the purchase the property. Kamfner 
arranged for Attorney Halligan and Earl Halberg call the Auburn 
Park Bank that evening demand the return Kamfner the $3,000 
deposit made that bank the name Earl Halberg. The testimony 
Halligan and Earl Halberg was the effect that, after explaining 
the bank officials that the money belonged Kamfner, one the 
vice-presidents the bank stated that application disposition 
the fund had been made that time, but directors’ meeting would 
held the following Tuesday Wednesday and then they would 
decide what disposition would made the fund. The vice-president 
the bank denied making any such statement. the testimony 
several bank officials and the documentary evidence the bank was 
shown that Saturday morning, January the account Earl Hal- 
berg the Auburn Park Bank was debited $4,275.29, which was the 
balance then that account, and that amount was credited the de- 
mand note Oscar Halberg held the bank; that the balance then 
deposit the account Halberg Co., namely, $9.94, was also 
eredited Halberg’s note and the latter account closed that this 
action the bank officials was completed before the bank had any 
notice Kamfner’s claim any part the money deposited Earl 
Halberg’s account. The record shows the minutes the meeting the 
bank’s board directors held Wednesday, January 13, which 
time Halberg appeared before the board. this meeting the 
action the bank officials debiting the accounts was ratified and 
approved the board directors. The bank statement Ear] Hal- 
berg, received him prior the meeting the board directors, 
showed his account have been closed January also testified 
that learned Saturday morning, January that his account 
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the bank had been closed, and that the vice-president told him the same 
thing Saturday evening. ceased his connection with the real 
estate office Halberg Real Estate about January 15, 1926, and his 
father continued operate the business for some time thereafter. The 
amended bill states that Oscar Halberg insolvent. 

The foregoing fair statement the facts, and, after examina- 
tion and consideration the evidence the record, are warranted 
saying that not shown that the Auburn Park Bank had any 
knowledge the claim Kamfner the funds deposited the bank 
the credit Earl Halberg prior debiting Earl’s account the 
morning January neither shown that the bank had sufficient 
information place upon inquiry the character the funds 
deposited Earl’s account. 

contended Kamfner that the fund given Oscar Halberg 

and deposited him Earl Halberg’s account the Auburn Park 
Bank was burdened with trust favor Kamfner and could 
followed equity until came into the hands innocent purchaser 
with equities superior those Kamfner; that the fund was suffi- 
ciently identified tracing Earl’s bank account, and was un- 
necessary that the deposit special deposit for the use Kamfner 
order enable him recover it; that privity contract was 
necessary between Kamfner and the bank; that, even though the bank 
had notice Kamfner’s interest the fund the time the bank 
applied the fund Oscar’s indebtedness the bank, did not change 
its position result the deposit, superior equities were raised 
its favor, and Kamfner was entitled recover the money; that 
Kamfner’s money, having been deposited the account Earl, who 
was not indebted the bank, prevented the latter from applying the 
deposit note held the bank; that the dealings the Hal- 
bergs were sufficient place the bank inquiry the ownership 
the funds; and that the bank had notice Kamfner’s interest the 
fund before was applied credit upon Oscar’s note. 

The Appellate Court, disclosed its opinion, held, among other 
points decided it, that upon the facts presented the relationship 
between Kamfner and Oscar Halberg was that principal and agent 
and not trustee and cestui que trust, and that equity would not 
assume jurisdiction establish trust every case where mere confi- 
dence had been reposed given. deem unnecessary 
enter into discussion that principle and its applicability the facts 
this case. decision the rights the parties may reached 
upon other grounds. The checks heretofore mentioned appear have 
been delivered Oscar Halberg paid over him the Mokena 
State Bank initial deposit down payment upon the purchase 
the farm property, and was obtain executed real estate sale 
contract from the owners covering the property purchased, and the 
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bank’s receipt for the first payment thereon, and deliver the same 
Kamfner. Halberg did not this, but deposited the several checks 
his son’s account the Auburn Park Bank. conceded 
Kamfner’s counsel that the deposit made Halberg was general one. 
the general deposit with bank the the deposi- 
tor, the relation created not that principal and agent trustee 
and cestui que trust, but merely that debtor and creditor. Such 
deposits belong the bank, and become part its general funds, and 
there nothing but liability debtor repay according the cus- 
toms and usages the business. Woodhouse Crandall, 197 Ill. 104, 
338 Ill. 170 236. Where bank deposits are made agent, 
factor, commission merchant, the bank has knowledge notice 
that the funds are the proceeds sale property consigned the 
depositor for sale, cannot apply the deposit the individual indebted- 
ness the depositor, although the deposit his individual credit. 
par. 222, 593; Clemmer Drovers’ Nat. Bank, 157 
the depositor, the bank has notice knowledge the fiduciary 
character the funds, according the prevailing view, not de- 
prived the right deposit the individual indebtedness 
Supp. 849), stated, with reference the foregoing principle: 
decided weight authority the effect that where the bank 
which funds which third persons have interest are deposited 
the individual name the depositor, has neither actual knowledge 
nor notice facts sufficient put upon inquiry the true char- 
acter the deposit, may apply the deposit the individual debt 
part exhaustive note upon the subject and where wealth 
authorities are cited supporting that doctrine. Supplementary annota- 
634. See, also, Corpus Juris, par. 357, 659, and Chicago Title 
Trust Co. Central Trust Co., 312 Ill. 396, 144 165. 

Counsel for Kamfner contend that, even though the Auburn Park 
Bank had notice Kamfner’s interest the fund the time the 
bank applied Oscar Halberg’s indebtedness, Kamfner entitled 
recover the money deposited because the bank did not change its 
position result the faith the deposit, and therefore 
superior equities were raised its favor. This termed the federal 
equitable rule, and one the leading cases supporting that principle 
Bank the Metropolis New England Bank, How. 212, Ed. 
409. few states have adopted this rule preference the one 
previously stated this opinion, and plaintiff error asserts this 
court has indorsed and approved the equitable rule Russell Had- 
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duck, Gilman, 233, Am. Dec. 693, and American Exchange Nat. 
St. Rep. 177. think this misapprehension. The case Bank 
the Metropolis New England Bank cited, and its principles are set 
forth the American Exchange Nat. Bank Case. The latter case 
authority for the following proposition set forth the headnote 
the ‘‘The possession bank draft endorsed blank the 
payee prima facie evidence the bank’s ownership thereof, and its 
which sends the draft for collection has notice 
that the forwarding bank holds the draft merely agent the payee 
for collection, such correspondent may apply the proceeds the draft 
the reduction overdraft upon the forwarding bank, which 
has become insolvent, such application made before notice the 
capacity which the forwarding bank held the not 
think this court committed the federal equitable rule such 
and this apparent from the holding Chicago Title Trust 
Co. Central Trust Co., supra, that bank may apply deposit 
demand note though the deposit was trust fund, where the bank was 
without notice the trust. 

Under the facts presented this record, think there little 
merit any the other contentions plaintiff error, and, view 
the conclusion reached us, not necessary discuss them. 

are opinion the conclusion the Appellate Court was correct, 
and its judgment will therefore affirmed. 

Judgment affirmed. 


BANK LIABLE FOR CONVERSION SPECIAL 
DEPOSIT 


Drumm-Standish Commission Co. Farmers’ State Bank Neosho, 
Supreme Court Kansas, 297 Pac. Rep. 725 


special deposit made person who already depositor, 
the suggestion officer the bank, order keep the 
funds belonging another person separate from those the de- 
positor, does not lose its character special deposit reason 
the fact that item belonging the depositor individually 
deposited that nor does such mingling funds relieve 
the bank from liability hold the balance the account for the 
special purpose designated. 

Where officer bank agrees with customer who has 
his possession draft for funds belonging another that 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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will deposit the draft ‘‘it will never molested,’’ and the deposit 
made reliance upon this promise, the bank cannot disregard 
the promise and apply the deposit the payment claims against 
the depositor, and does will liable the true owner 
the funds for conversion. 


Action the Drumm-Standish Commission Company against the 
Farmers’ State Bank Neosho Falls. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Bennett Wheeler, Brewster, John Hunt, Virgil 
Seoles, and Margaret MeGurnaghan, all Topeka, for appellant. 

Frederick Apt, Iola, and Walter Farrar and Phillips, 
both Kansas City, Mo. (Apt Enfield, Iola, counsel), for 
appellee. 


HUTCHINSON, J.—This was action the Drumm-Standish 
Commission Company, corporation Kansas City, Mo., against the 
Farmers’ State Bank Neosho Falls, Kan., for conversion, which 
judgment was rendered for the plaintiff, and the defendant appeals. 

The petition alleged detail transaction with one Wiggins, 
Walter Wiggins, Neosho Falls, Kan., the town where the de- 
fendant bank was located, concerning the purchase 120 head 


sold auction Wiggins Downs, Kan., whereby the 
plaintiff company was paid the purchase price and commission, 
and Wiggins was have all the excess, any; that they were sold 
for something less than the cost but Wiggins received draft for the 
amount the sale; that Wiggins prior this transaction had other 
business relations with plaintiff the cattle business, and, for the 
purpose keeping plaintiff’s funds separate from his own, consulted 
with the officers the defendant bank, and they suggested that 
open new account for that purpose the name Wiggins No. 
which did, depositing draft then made plaintiff; that the 
the defendant bank, knowing that Wiggins had received 
draft for the sale these cattle, asked him why had not deposited 
the draft for and Wiggins informed him that 
longed the plaintiff, and was waiting get the balance and in- 
tended remit the same plaintiff; that the cashier agreed with 
him, would deposit the draft the bank for collection, the pro- 
would placed the special account Wiggins No. 
and held the bank for the use and benefit the plaintiff; that, 
relying upon that promise and agreement, Wiggins deposited the 
draft that special account, and three days later asked the assistant 
prepare check for the plaintiff for the balance the 
special account, viz., $3,784.11, which was done, and was signed 
Wiggins and sent plaintiff, who once deposited for 
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and, when returned due course defendant bank, was protested 
and the funds used the bank pay obligations Wiggins and his 
partner another bank having the same president the defendant 
bank. 

The answer was general denial. 

the the plaintiff’s evidence before the court and jury, 
the court overruled the demurrer the defendant the evidence 
the plaintiff. only evidence offered the defendant was 
further cross-examination Wiggins four checks issued him 
prior this transaction this bank account No. and the evidence 
the president the bank the effect that $600 item deposit 
Wiggins account No. made some time prior this transaction 
was derived from loan made Wiggins personally Emporia, 
which has been paid. 

The court sustained the demurrer the plaintiff the evidence 
the defendant and also the motion for judgment for the plaintiff, and 
rendered judgment for plaintiff for the amount the check, with in- 
terest, and discharged the jury. 

Appellant assigns errors the overruling the demurrer the 
defendant the evidence the plaintiff and sustaining the demurrer 
plaintiff the evidence the defendant and the rendition judg- 
ment for plaintiff, and urges particularly that the account Wiggins 
No. was not special account containing money belonging only the 
that the 120 head cattle sold Downs, Kan., from which 
the deposit question was derived, were sold outright plaintiff 
Wiggins, and that Wiggins was simply debtor the plaintiff, and the 
fund derived from the sale the was his, not theirs; that there 
was promise the part the bank pay the proceeds the draft 
and that there were jury issues which should have been sub- 
mitted the jury. 

Many authorities are cited appellant show that plaintiff could 
not rely upon the check which was sent Wiggins, yet both parties 
agree that this not action upon the check, but one for conversion. 
course, there was jury issue made the pleadings, and litigants 
were entitled trial those issues jury. But that right lost 
the conclusion the taking testimony there conflict 
the testimony given. 

The only evidence offered the defendant had reference items 
the No. which antedated the present transaction, and had 
only with the nature and character account No. action 
this kind could maintained were based the first and only 
transaction the kind. the matter the character account No. 
only incident the main transaction, which was the making 
special deposit the proceeds these 120 cattle belonging the 
plaintiff and the promise and agreement the officers the bank 
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receive it. The further cross-examination the witness Wiggins 
was not out harmony with his testimony chief about issuing checks 
account No. himself and others for gasoline and other expenses 
connection with work and business done for plaintiff. 

The only other evidence offered the defendant was that $600 some 
time ago went into this account No. that did not come from the plain- 
tiff. Would that render the account other than one special fund 
otherwise was? Appellant cites the opinion the case Saylors 
Bank, Kan. 515, 163 P.454, show that the arrangement between 
depositor and bank about cashing his checks was that case jury 
issue. There was controversy that case what the agreement 
was. The bank claimed the original arrangement had been changed and 
the bank was not then going far formerly had been going, and 
rebuttal evidence was used meet the controverted point. There was 
conflict evidence the case bar along this any other line. 
There was similar conflict the evidence the case Ballard 
Bank, Kan. 91, 935, 1916C, 161, cited appellant. 
Even $600 did get into account No. which was not furnished 
the plaintiff, such mingling Wiggins’ individual funds with the 
special trust fund the plaintiff would not change the character the 
special fund relieve the bank its promise agreement. Had 
been the other way and the fund reduced $600, withdrawn for 
individual use Wiggins, the bank would still liable for the balance 
its hands, had made such promise alleged. 646. 

The demurrer the evidence the defendant was properly sus- 
tained because the one item evidence did not constitute any defense, 
and there were controverted facts submit the jury. 

The remaining question is, Was there sufficient evidence support 
the judgment? There was the evidence Wiggins informing the 
that the money represented the draft did not belong him 
but the plaintiff after the cashier has asked him why had not 
deposited the draft, and that the cashier said him: you put 
that money here will get the use You take and deposit 
that money here, and will give you word honor that will 
never molested.’’ 

The following part the testimony the assistant cashier: 
came the bank one morning, and said wanted send 
draft check. told him could send check, and 
prepared check for him. Exhibit No. that check. That was for 
the 

the starting No. some time earlier, the assistant 
testified about Wiggins wanting keep separate from his own 
fund $1,000 belonging plaintiff follows: 


came and said Drumm-Standish had instructed him draw 


draft against him, against them for $1,000.00 buy cake with to- 
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feed cattle. said, want fix will kept separate from 
the other account.’ says, ‘How would you it?’ says, would 
put Wiggins account No. and sign your check that way, and 
you can keep separate,’ and did, and made the deposit myself 
and started 


This first deposit slip made out the assistant cashier was in- 
troduced evidence, and follows: 


St. Dft $1,000 
Drumm Standish 
Com. 
buy feed for 
Cattle 
$1,000. 


There was also evidence the protest the check and the appro- 
priating the funds the bank take obligations Wiggins and 
his partner, which had been theretofore held another bank, 
without the knowledge consent the plaintiff Wiggins. 

think there was ample evidence establish this deposit 
special one for the use and benefit the plaintiff and establish the 
agreement and promise the bank, there not being word evidence 
dispute the agreement, but, the contrary, the honor and credit 
the cashier, who did not testify the case, was stated the 
assistant cashier that told the assistant cashier, after the check was 
protested, ‘‘that was sorry that happened, because had promised 
Walter that nothing would happen 

Authorities are cited appellant from other jurisdictions show 
that funds deposited bank for purpose, but subject the 
depositor’s check, remain the property the depositor, and are subject 
the right set-off. But such not the rule this state, was 
settled, not earlier, Ballard Bank, supra, where was said: 


the authorities are agreed upon the rule law declared 
the above case [Smith Sanborn State Bank, 147 Iowa 640, 126 
779, 517, 140 Am. St. Rep. 336], that bank which 
deposit money made depositor for special purpose, 
under agreement that will pay the amount when needed for that 
purpose, cannot rightfully appropriate such deposit discharge the 
depositor’s indebtedness Note, (N. 517; see, also, 


notes, 111 Am. St. Rep. 425; Ann. Cas. 206; Ann. Cas. 488. Itis 


not necessary, order for this rule apply, that there shall what 
strictly and technically known ‘special deposit.’ enough that 
agreement for particular application the fund. The 
bank’s right lien upon deposits not such character that may 
not Page Kan., 136 935, 936. 


The syllabus this goes very much farther than necessary 
for the determination the case bar; is: 
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national bank through its president agrees with cus- 
tomer, who indebted it, that purchases live stock, and pay- 
ment therefor gives checks the bank, the checks will paid, pro- 
vided that the time they are presented the drawer shall have resold 
the stock and deposited the proceeds with the bank, and pursuance 
such agreement the customer issues checks payment for stock 
which once resells, delivering the proceeds the bank, the holder 
such checks can maintain action for their amount against the 
bank, notwithstanding did not know the agreement, and notwith- 
standing nothing was said, the time the deposit was made, about the 
agreement the application the funds.’’ Syl. 

‘‘The defendant insists that cause action was stated, because 
the acceptance check not binding unless writing, and because 
the payee unaccepted check cannot maintain action thereon 
against the bank for want privity contract. The answer both 
contentions that the action not brought merely upon the check, 
but upon the entire transaction.’’ Goeken Bank, 100 Kan. 177, 163 
636. 

sight draft drawn and deposited bank for- 
warded for collection, and credit given the drawer thereon, and 
check drawn against the credit account such depositor, and the 
bank advised that the sight draft and the check are complementary 
each other, immaterial that the draft was drawn some hours 
day before the check was issued, and the bank cannot devote the pro- 
ceeds the draft the payment other claims which may have 
against the drawer the prejudice the payee the 
Bank, 112 Kan. 135, syl. par. 211 110, 111. 

was evidence which tended prove contract between 
shipper live stock and bank for the payment all checks given 
the shipper for live stock purchased, upon his depositing the bank 
drafts the consignees such live stock when shipped. 

Scoby Bank, 112 Kan. 135, 211 110, held that 
bank does not have the right appropriate, the payment its 
claims, the deposit arising from the payment drafts given under the 
described the first paragraph this syllabus, until 
after the checks given for the purchase the live stock have been satis- 
Moravek First National Bank, 119 Kan. 84, syl. pars. 
237 921. See, also, Bloomheart Foster, Bank Commissioner, 114 
Kan. 786, 221 279; Putnam Hedville State Bank, 127 Kan. 534, 
231; and Gardner Farmers’ State Bank, 128 Kan. 603, 278 


urged that the evidence does not show this agreement was 
made for the benefit plaintiff, and that Wiggins and plaintiff ap- 
parently acquiesced the action the bank appropriating the 
money for some time thereafter. the first point, the evidence 
shows other than plaintiff could possibly benefited the agree- 
ment, and Wiggins plainly told the cashier was for the benefit 
plaintiff. Wiggins explains the delay his part saying was 
debt the bank, and thus under obligations it, and did not know 
what do. Plaintiff’s place business was Kansas City, Mo., and 
affirmative act suggested, nothing but the delay 
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more than two months commencing this action, and the meantime 
demand had been made for payment. The time was not unreasonable, 
and cannot regarded acquiescence. 
find error the rulings the court and rendering the 
judgment for plaintiff, nor overruling the motion for new trial. 
The judgment affirmed. 


SURVIVOR ENTITLED JOINT DEPOSITS 


Holyoke National Bank Bailey, Supreme Judicial Court 
Massachusetts, 174 Rep. 230 


savings account the joint names husband and wife 
belongs the wife upon the death her husband. Neither the 
form the deposit, failure sign deposit slip, nor the fact that 
the husband retained possession the pass book conclusive 
determining the question. the intent joint ownership 
appears, the survivor entitled the fund. 

was further held this case that statement the husband’s 
will the effect that the joint account was his own property would 
not affect the contractual relation between the bank, the husband 
and wife, creating the deposit. 


Petition for instructions the Holyoke National Bank and others, 
executors, which Catharine Bailey the administratrix the estate 
Mary Cleary, deceased, was substituted defendant. From 
decree for the administratrix Mary Cleary, Irene Cleary Stone and 
others appeal. Affirmed. 

Nathan Avery, Arthur Gaylord, and Frank Button, all 
Holyoke, for appellants Irene Cleary Stone, Margaret Cleary, Mary 
Cleary, Ella Cleary, and Catherine Cleary Richard. 

John Kirby, Springfield, for Mary Cleary. 


CROSBY, J.—This petition for instructions brought the 
executors the will Michael Cleary determine the ownership 
certain deposits five savings banks. The claimants are the decedent’s 
wife, Mary Cleary, and his next kin. Since the filing this 
tion Mary Cleary, who was also co-executor under the will, has died, 
and the administratrix her estate has been substituted defendant. 

The case before agreed statement facts which 
appears that the deposit the Springfield Five Cents Savings Bank 
was the names ‘‘Mary and Michael Cleary,’’ the deposit the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 355. 
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Springfield Institution for Savings was the names ‘‘Michael and 
Mary Cleary,’’ and the deposit the Bank was 
the names ‘‘Michael Cleary and Mary Cleary.’’ each the 
deposit was payable either husband wife, and the time was 
made deposit card was signed both. Mary Cleary knew the 
deposit and the form and manner which was made, and all deposits 
and withdrawals, with the exception the final withdrawal closing the 
account, were Michael Cleary. 

The initial deposit the Holyoke Savings Bank was entered the 
pass book follows: ‘‘Mary Cleary. Pay Michael Cleary also.’’ 
This deposit was made Mrs. Cleary out the proceeds derived from 
the sale certain real estate which stood her name. deposit 
was signed both parties the time the deposit. 

The initial deposit the People’s Savings Bank was made Mary 
Cleary 1903 and stood the books the bank and upon the pass 
book her name alone until July 31, 1913. that date she gave 
written order the bank ‘‘Pay Michael Cleary also,’’ and there- 
after the account was carried the books the bank, and the pass 
book, ‘‘subject withdrawal whole part either the 
survivor All subsequent additions and withdrawals, with 
the exception the final withdrawal closing the account, were made 
Michael, who had possession the pass book after the deposit was made 
payable him. 

The five pass books were found Michael Cleary’s safe deposit box 
after his death. With the exception the book the People’s Savings 
Bank, the facts with reference which have been already stated, the 
beoks were all times his possession and control, and alone had 
the safe deposit box. agreed that Mary Cleary the 
person whose name appears with that Michael. 

Michael Cleary’s will dated October 31, 1927. the tenth clause, 
which contains provisions favor his wife, appears the following: 
savings bank books that may name and wife’s 
name joint accounts are own property and have not been given 
wife me.’’ the hearing the probate court evidence 
material nature supplement the agreed statement facts was 
offered except the question whether Mrs. Cleary waived whatever 
rights she had the deposits permitting the bank books in- 
ventoried assets her husband’s estate and acquiescing the 
use part the funds for payment debts due from the estate. 
The judge probate found that ‘‘she neither understood her rights 
nor possible duties this connection and that her conduct was not 
such estop her from making later further found 
that upon the death Michael Cleary the deposits each the banks 
belonged Mary Cleary virtue completed contract between 
the depositor and the bank assented each instance her, and that 
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the terms the contract the balances belonged her the sur- 
vivor. The case here appeal from decree favor the admin- 
istratrix the estate Mary Cleary. 

The mere form which deposit made the failure claim- 
ant sign deposit slip not conclusive upon the question title 
the fund. Eastman Woronoco Savings Bank, 136 Mass. 208; Booth 
Bristol County Savings Bank, 162 Mass. 455, 457, 1120; 
Serivens North Easton Savings Bank, 166 Mass. 255, 259, 
251; McKenna, 260 Mass. 481, 484, 157 517; Kent- 
field Shelburne Falls Savings Bank, 267 Mass. 174 229. 

The fact that the husband retained possession the deposit books 
and kept them his safe deposit box not decisive, but 
stance considered determining whether there was complete 
contract joint ownership and was intended. Attorney General 
Clark, 222 Mass. 291, 110 299, 1916C, 679, Ann. Cas. 
1917B, 119; Battles Millbury Savings Bank, 250 Mass, 180, 145 
55, and cases cited. 

present case decided upon the agreed facts and the 
reasonable inferences drawn therefrom. The original deposits 
made the husband were all made the names both parties and 
each was payable either the survivor. The original deposit the 
Holyoke Savings Bank Mrs. Cleary was payable either herself 
her husband; and the one the People’s Savings Bank was later 
made payable him. The form and manner which all the deposits 
were made show that both parties intended create joint title and 
ownership them. After the deposits had been made the parties be- 
came joint owners, and upon the death the husband, the wife, sur- 
vivor, virtue the terms the deposits, matter law 
vested with title each them. The circumstance that the husband 
took possession the books and kept them during his lifetime and did 
not expressly state that intended his wife have title after his 
death consequence. could reasonably inferred from the 
agreed facts that such was his intention. She knew when the deposits 
were made that they were made their joint names, and both signed 
deposit slips that effect. plain that there was completed con- 
tract between the banks and Michael Cleary which, upon the death 
the husband, she became survivor the owner the deposits. The 
ease cannot distinguished principle from Chippendale North 
Adams Savings Bank, 222 Mass. 499, 111 371; Perry Leveroni, 
252 Mass. 390, 147 826; Brodrick O’Connor (Mass.) 171 
479, and cited. 

The accounts the Holyoke Savings Bank and the People’s Sav- 
ings Bank were opened Mary Cleary and have ever since stood 
her name. Whatever she transferred her husband was only joint 
interest. She never divested herself the right withdraw these 


q 
4 
| 
q 
q 
q 
a 


572 THE BANKING LAW JOURNAL 


deposits the right survivorship. She has, far the agreed 
facts show, always claimed them, and the time the inventory was 
being made her husband’s estate she then supposed that all the 
books were hers. Whatever was deposited her husband these 
accounts was thereafter held both joint owners and was subject 
the rights the survivor; and was subject the same contract 
the deposits made her husband the three other banks. Perry 
Leveroni, supra. See McCluskey Provident Institution for Savings, 
103 Mass. 300. 

The statement the will Michael Cleary above referred 
this record the only statement ever made respecting these five 
deposits, and did not appear until after his death. The will was 
executed after all the deposits had been made and there nothing 
show that such intention was ever expressed him his lifetime, 
otherwise than place his will. was never communicated 
him his wife during his lifetime and cannot affect the contracts 
which had been made between the banks and his wife and himself. 
the time his death the deposits belonged them jointly and the 
banks and Mrs. Cleary were justified assuming that she survived 
him she would entitled all that remained the five deposits. 
reasonable inference that both parties acted upon the belief and 
understanding for many years before the will was executed that what- 
ever remained the deposits the death either party would belong 
the survivor. The transactions were not gifts loans, but were 
valid contracts. This plainly appears from the undisputed facts agreed 
upon, apart from any oral testimony. these circumstances the con- 
tracts could not rescinded modified the mere declaration 
one the parties, will otherwise, without the mutual assent the 
other parties interest. There was such assent either the banks 
Mrs. Cleary. does not appear that Michael Cleary entered into 
the contracts under any mistake law, and his heirs devisees cannot 
now repudiate the which freely and understandingly 
entered into, and thereby deprive the legal representative his wife 
rights thereunder. Alden Thurber, 149 Mass. 271, 312; Dean 
Washburn Moen Manuf. Co., 177 Mass. 137, 162; Earn- 
shaw Whittemore, 194 Mass. 187, 191, 520; Hanson 
Parker, Ltd. Wittenberg, 205 Mass. 319, 326, 383; Reggio 
Cas. 1244. 

follows that the statement the will cannot affect the rights 
the parties these proceedings. The question whether Mary Cleary 
waived her rights the deposits consenting that they might in- 
ventoried belonging her husband’s estate permitting with- 
drawals some the deposits for the payment debts the estate 
has not been argued and treated waived. Decree affirmed. 
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PROVISION WILL DIRECTING PAYMENT 
CHECKS 


Gibbons’ Estate, New York Surrogate’s Court, 249 Supp. 753 


provision will directing the payment checks which are 
outstanding the death the testator ineffective constitute 
valid gifts legacies the checks. the checks have not been 
paid prior the testator’s death, they against 
the estate. 


Proceedings for the construction the will George Gibbons, 
deceased. Decree accordance with opinion. 

George Bowers and Heffernan, both Canton, for ex- 
ecutor. 

Horace Hale, Canton, and Dunmore, Ferris Dewey, 
Utica (Henry Dorrance, Utica, counsel), for contestants. 

Andrew Hanmer, Massena, for beneficiaries. 


CHANEY, proceeding determine the validity and 
effect the second paragraph the will, which paragraph fol- 
lows: ‘‘I that any checks may have issued and which may 
outstanding death treated valid claims against estate 
and paid executor hereinafter 

The will was made May 14, 1930. Testator died May 19, 1930. 
After the making this will, the testator issued and delivered two 
checks which were presented the bank and paid and charged his 
account before his death. One these checks was given Theresa 
Vandelinder and one Leona Bowering. These checks cannot 
questioned, because even gifts the transactions were completed during 
the lifetime the testator. 

The testator issued several other checks between the date the will 
and his death; they were delivered, but none them presented the 
bank before his death; and these checks were accordingly 
outstanding the time his death. The checks thus referred are 
follows: (1) Check dated May 17, 1930, for $142.85, payable 
Ruth Marshall; (2) dated May 17, 1930, for $50, payable 
George Rice; (3) check dated May 17, 1930, for $64, payable James 
Vandelinder; (4) check dated May 17, 1930, for $1,000, payable 
Herbert Lawrence; (5) check dated May 17, 1930, for $1,000, payable 
Mrs. Helen Fields; (6) dated May 17, 1930, for $142.85, pay- 
able Flora Peterson; (7) check dated May 17, 1930, for $142.85, 
payable Francis Roberts; (8) check dated May 17, 1930, for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §1328. 
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$142.85, payable Clyde Gibbons; (9) check dated May 17, 1930, 
for $62, payable Thomas Gibbons; (10) check dated May 14, 
1930, for $25, payable Sarah Gibbons; (11) check dated May 14, 
1930, for $325, payable Mabel Gibbons; (12) check dated May 14, 
1930, for $325, payable Maud Gibbons. 

appears from the testimony offered that the testator was man 
upwards eighty years age; that had found necessary the 
transaction his business give his nephew power attorney 
act for him certain instances; that, after this will was made, 
testator instructed his said nephew, Thomas Gibbons, prepare these 
checks, and that they were prepared and signed said nephew 
attorney agent; that these checks were afterward, and the lifetime 
the testator, delivered the payees certain other relatives 
their behalf and for them. 

seems well established that checks are orders the bank 
pay certain sums; that they not constitute transfer and delivery 
that fund until presented the bank and paid, because that fund 
still remains subject the control and order the testator; and there- 
fore such checks not constitute gifts either inter vivos causa 
mortis. Curry Powers, 212, Am. Rep. 577; Matter 
Rosenthal’s Estate, 132 Rep. 290, 230 271; Glennan 
Rochester Trust Safe Deposit Co., 209 12, 16, 102 537, 
(N. 302, Ann. Cas. 1915A, 441; Negotiable Instruments 
Law, 325. 

contended the part the executor that the second para- 
graph the will above mentioned constitutes legacies the various 
payees according the amounts specified those checks. The diffi- 
eulty arriving such construction that the checks are not men- 
tioned any way identified and the will, and furthermore 
were not existence the time the execution the will. 

Dyer Erving, Dem. Sur. 160, 168, the opinion contains the 
following: ‘‘Upon review every reported case bearing upon this 
subject, which diligent search have been able discover, hold: 


That words reference will will never suffice in- 
corporate the contents extraneous paper, unless can clearly 
shown that, the time such will was executed, such paper was actually 
existence. 

That extraneous paper produced and for paper 
referred will, and shown have been existence when such 
will was executed, may adjudged form part such will and 
admitted probate such, under these circumstances, and other; 
wit, when satisfactory and conclusive evidence has been proved 
the self-same paper which the testator his words reference 
designed indicate.’’ 


Matter Acres’ Will, 128 Rep. 254, 257, 219 313, 
315, Surrogate Harrington states his opinion follows: ‘‘In Schouler 
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Wills (6th Ed. 400) stated that the modern English and 
American rule that extraneous unattested documents may in- 
into will, provided such documents were existence 
the time the execution the will, and are identified clear and 
satisfactory proof the papers referred therein. this state, 
however, the law seems well established that unattested documents, 
testamentary dispositions not authenticated according 
the provisions the statute wills, will not held part 
valid will simply because they were referred the will.’’ 

Finally, can follow the direction the testator expressed 
the second paragraph his will, and treat these checks valid 
claims against the estate? would simply convert these checks 
into gifts legacies, because valid claims against the estate have 
thus far been proved behalf the payees. does appear that 
certain services were performed one two the payees, and 
may that such persons will able establish legai claims against 
the estate; and such instances the checks and the provisions the 
will would undoubtedly regarded admissions the part the 
testator that felt under some obligation pay them for their services. 

Let suppose that the testator had given several interested 
relatives slips paper, with certain figures thereon indicating the 
amount money which intended each have, and had then stated 
his will that such papers should treated valid claims for the 
respective amounts thereon stated. seems that such reference 
extraneous papers, not existence when the will was drawn, and 
not identified therein, would contrary well-established precedent. 

some instances the courts have distinguished between extraneous 
papers testamentary character and extraneous papers referred 
for identification purposes only. sometimes extremely difficult 
distinguish, because the two classes cases seem run into each other 
almost gradations. this case, the will 
amounts are mentioned, and the names the beneficiaries claimants 
are not even that believe this case within the pro- 
hibition against reference extraneous documents testamentary 
character. Matter Perry’s Will, 126 Misc. Rep. 616, 214 461. 

support the validity this provision the will, counsel have 
cited Matter Fowles’ Will, 222 222, 118 611, Ann. Cas. 
1918D, 834. that case the testator directed, case common 
disaster which and his wife should perish under such 
stances that could not determined which was the first die, that 
his wife should deemed the survivor, and that his estate should 
her will directed. The Court Appeals, four three decision, 
recognized and sustained valid testator’s intention, and held that his 
property should pass under the terms his wife’s will, although there 
was proof that she was alive when died, that his will referred 
any existing will his wife. 
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the Fowles Case find this significant statement the opinion 
Judge Cardozo page 231 222 Y., 118 611, 612: Every- 
thing that this testator did justified our decision Matter 
And again page 232 222 Y., 118 611, 613: ‘‘Piffard’s 
Case cannot distinguished. ought not overruled. Only the 
clearest error would warrant baffling the just hopes and purposes 
this testator disregarding decisive precedent. The rule 
against incorporation has not been set aside. has been kept within 
bounds which were believed wise and 

the Fowles Case, understand it, after considering the opinion 
the Surrogate (95 Mise. Rep. 48, 158 456) and the prevail- 
ing opinion the Court Appeals, was not necessary determine 
that the wife survived, and was not, therefore, necessary take 
the ninth clause that will direction testator the 
alter established presumpion canon construction. 

While true that man may pleases with his own prop- 
erty when comes making will, unless runs counter some 
rule law policy, the same time better adhere 
well-settled rules construction rather than make for particular 
new ones, the effect which, when put into practice, would afford 
unlimited opportunity for fraud and miscarriage justice and equity. 

accordingly hold that the checks outstanding the time testa- 
tor’s death, above mentioned, are not valid gifts, legacies, claims 
against said estate. 


CHECK NOT SUPPORTED CONSIDERATION 


John Mills Organization, Inc. Bell, Kansas City, Missouri, Court 
Appeals, Rep. (2d) 680 


check negotiable instrument and imports valuable con- 
sideration. The presumption consideration, however, may 
overcome competent evidence. 

The defendant drew check for $1,500 which delivered 
agent the plaintiff part payment for lot. the same 
time the signed instrument evidencing contract 
purchase the lot. This instrument was not signed the plaintiff 
but was signed the latter and delivered the defendant 
the following day. The defendant waited several days for the 
instrument and when was not delivered stopped payment the 
action brought the plaintiff check the de- 
fendant contended that the was not supported considera- 
tion. appeared that the agreement for the sale the lot provided 


decisions see Banking Law Journal Digest (Third 
Edition) 281, 293. 
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that the seller reserved the right refund all moneys paid under 
the agreement and that the purchaser agreed accept and hold the 
seller harmless from any obligations liability under the agree- 
ment. was held that this agreement was void because lacking 
mutuality obligation and that did not constitute valid con- 
sideration for the execution the check. Accordingly was held 
that the plaintiff was not entitled recover. 


Action John Mills Organization, Incorporated, against John 
Bell and wife. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Tyre Burton, Fayette, and Roy McKittrick, Salisbury, for 
appellant. 

Stapleton, Albany, and Bagby, Fayette, for re- 
spondents. 


ARNOLD, J.—This action recover bank check. The 
facts record are that plaintiff corporation, organized under the 
laws California, and engaged selling agents addition the 
San Diego, Cal., known Azure Vista, located Point Loma, 
San Diego, which Pantages, Mills, Shreeve Co. are designated 
sellers and the John Mills Organization, seiling agents. 
Defendants, husband and wife, were residents Fayette Howard 
County, Mo., and March, 1928, were sojourning Los Angeles, Cal. 
appears plaintiffs promoted excursions San Diego, with the pur- 
pose exhibiting and selling lots said Azure Vista. March 
1928, defendants accompanied one these excursions which one 
John Mills ‘‘made talk’’ the location, and defendants agreed 
purchase lot No. 17, block Azure Vista, the city San Diego, 
for the price and sum $7,500. said date, down payment, de- 
fendants gave their check payable John Mills Organization, Inc., 
for the sum $1,500, the Commercial Trust Company Fayette, 
Mo. John Mills executed his receipt therefor the nature 
proposal sell. Defendant John Bell also signed the said receipt, 
proposal, immediately beneath the last sentence therein, reading: ‘‘I 
agree purchase said property the above terms and conditions.’’ 
The terms and conditions named the receipt were that the price 
for the lot was $7,500, down payment $1,500, the receipt which was 
acknowledged and the remainder paid semiannual installments 
$600, with interest. There were other provisions the improve- 
ments, grading, not necessary here set out. The receipt was 
executed duplicate, the original given defendants and the dupli- 
retained John Mills. the same time, defendants signed 
blank entitled for the Sale Real Estate.’’ This paper 
was signed only defendants, and that time was merely blank 
form, the data this transaction not being the body the same. 
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The check, duplicate receipt, and said contract were turned over 
John Mills March 1928, simultaneously. There testimony 
the effect the contract sale was filled out said day and mailed 
plaintiff Los Angeles for the signature the sellers and de- 
livered defendants the following day. The testimony the effect 
this agreement was verbal and made John Mills. Plaintiff in- 
dorsed said check and deposited Los Angeles bank for collection. 

Defendants waited until the 5th March for delivery them 
the signed agreement sale, then, becoming suspicious, wired the Com- 
mercial Trust Company Fayette, Mo., stop payment the check; 
and, about the same time they sent plaintiff letter calling off the 
deal, inclosing the receipt given them John Mills, and asking 
return their $1,500 check. due March 1928, the 
check was presented the Commercial Trust Company Fayette, 
Mo., for payment, and was refused. The check was thereupon returned 
plaintiff bearing the endorsement ‘‘Payment order 
the court plaintiff produced the receipt which had been returned 
them, the duplicate thereof, and the agreement for sale real estate, 
the latter being unsigned plaintiff the sellers. These documents 
were introduced evidence defendants, the original receipt being 
marked Defendants’ Exhibit the contract Defendants’ Exhibit 
and the duplicate receipt, Defendants’ Exhibit the face both 
the duplicate receipt and the agreement was stamped red ink the 
word ‘‘Cancelled.’’ There testimony record showing positively 
who placed said stamp thereon. Defendants testified they had not had 
the said instruments their possession, nor had they seen them since 
they turned them over John Mills March 1928. 

Defendant John Bell testified that after the transaction with 
Mills March 1928, received further communication any 
kind character from said Mills, the John Mills Organization, 
Pantages, Mills, Shreeve Co. Witness further testified had 
business with any one other than Mills; that neither Mills, the John 
Mills Organization, nor Pantages, Mills, Shreeve Co., ever any 
time tendered defendants the contract marked Exhibit B,’’ made 
any offer defendants concerning the same. This suit was instituted 
against defendants Howard County, Mo., and bottomed upon the 
check. 

The petition alleges plaintiff corporation organized and existing 
under the laws the state California, having sue and 
sued; that March 1928, for value received, defendants made 
and executed their check described the above statement facts, and 
thereafter and before the plaintiff (by) the use reasonable 
diligence could present said check for payment the defendant notified 
said trust company not pay the same. That the 8th day March, 
1928, said check was presented for payment said bank and payment 
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thereof was said bank refused because the said act the de- 
fendants countermanding the same. That verified copy said 
check herewith filed and marked Exhibit The plaintiff states that 
part the said check has been paid, and the whole amount now 
due and Judgment asked the sum $1,500, and interest 
from March 1928, the date presentation, and for costs. The answer 
admits the execution the check, described the petition, but de- 
fendants ‘‘deny that said check was given for value And for 
further answer, defendants say: ‘‘That while true they executed 
said check and delivered the plaintiff the time said petition 
alleged, yet defendants say that said check was given plaintiff 
defendants wholly without consideration, and that the same not, and 
never was, binding upon the defendants the hands the plaintitf.’’ 

The regular judge was disqualified his own motion, and the cause 
was tried special judge and jury. Verdict and judgment were for 
defendants. Motions for new trial and arrest were overruled, and 
plaintiff has appealed. 

The first point urged that the answer does not allege facts suffi- 
cient constitute defense. And this connection argued the 
defendants, their answer, undertook set the defense that the 
check was without consideration; but that they did not allege facts 
which, proved, would destroy the presumption that the check was 
given for valuable consideration. the law that check 
negotiable instrument and imports valuable consideration. Nelson 
Diffenderffer, 178 Mo. App. 48, 163 271. Yet this presump- 
tion may overcome competent evidence. also the law that 
pleader not required plead his evidence support his allega- 
tions. 

Plaintiff argues want consideration affirmative defense, and 
was necessary for defendants herein allege facts which, proved, 
would authorize the jury find for defendants. Staley Ivory, 
Mo. 74; School District Sheidley, 138 Mo. 672, 690, 656, 
406, Am. St. Rep. 576. The answer alleges ‘‘the said check 
was given plaintiff defendants wholly without consideration, 
observed there was demurrer the answer and motion 
make more definite and certain. think the situation here presented 
fully determined against the plaintiff’s contention the case 
Williams Mellon, Mo. 262, wherein, page 263, Napton, J., speak- 
ing for the court, said: ‘‘This suit was promissory note, the peti- 
tion being the ordinary form and containing the usual allegations. 
The answer admits the execution the note sued on, but avers and 
charges the fact ‘that the said note was made without any con- 
sideration whatever.’ the trial, the defendant offered, support 
his plea, evidence show that there was consideration for the note; 
but this evidence was rejected, and the sufficiency this answer 
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presents the only point for consideration. The objection the plea is, 

that does not state facts which would avoid the implication arising 
from the execution the note. But where averred that there was 
consideration whatever for the note, not easy see how more 
allegation the facts could made. the note was mere 
voluntary obligation, without any consideration whatever, that 
end the case and the pleader could not more specifically, plainer 
words state the fact, and under this plea must course establish 
this See, also, Kessler Clayes, 147 Mo. App. 88, cit. 
100, 125 799. 

Plaintiff contends there was competent evidence offered de- 
fendants tending prove want consideration, and was the duty 
the instruct the jury find for plaintiff the close all 
the evidence, plaintiff requested. This ruling the court assigned 
error. 

urged there was evidence tending show John Mills was 
the agent John Mills Organization, Inc., and that, since the law 
does not indulge presumption the existence agency, the 
erred admitting evidence Defendants’ Exhibit and also erred 
permitting defendants prove statements John Mills, without 
any proof that Mills was the agent plaintiff. hold this position 
not tenable. The testimony defendant John Bell the effect 
that Exhibits and were possession plaintiff and remained 

_until plaintiff was directed the court produce them. further 
record that Exhibits and (duplicates), stationery used John 
Mills, bear the following legend: 


Mills, Shreeve Co., Sellers 
Mills Organization, Selling Agents—Phone Main 8151 
Fifth Street, San Diego, California.”’ 


Furthermore, the body Exhibits and the following ap- 
pears: ‘‘This sale made subject the approval the John Mills 
Organization, 

further noted the entire transaction was between John Mills 
and defendants the place sale, and that the check given that 
time was accepted and indorsed the John Mills Organization, Inc., 
and said organization now attempting its collection law. Further 
appears that, the time Exhibits and were presented court 
its order, they bore the stamp appears these docu- 
ments were attached exhibits depositions officers plaintiff 
company, taken California, and returned the court. 

view testimony the effect that these exhibits were delivered 
defendants John Mills the time the exhibits were signed, and 
were presented plaintiff, above indicated, may not 
say there was proof from which the jury might reasonably conclude 
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John Mills was, fact, the agent plaintiff. This 
arose through the remark defendants’ counsel, arguing the 
court the admissibility the exhibits: ‘‘I might say that the exhibit 
discussing (Exhibit the exhibit attached his (Mills) own 
deposition, taken him his own request California.’’ course, 
statements counsel argument are not evidence; yet, when un- 
challenged, here, they may accepted the jury facts. 
the law that, when exhibit produced party the action, and 
shown had been possession that party all times, the 
burden not the other litigant show how the exhibit became 
effaced. There was attempt explain the appearance the word 
plained, was for plaintiff make the explanation. hold there 
was error admitting these exhibits evidence. 

urged the trial court erred receiving evidence statements 
purporting have been made John Mills the defendants, 
the effect that the contract (Exhibit would sent defendants 
the next day, without first having proof that John Mills was 
agent plaintiff. have carefully read the record and find the trial 
court carefully guarded the matter and refused permit the testimony 
until there was proper showing agency. There was error 
this respect. 

urged further reason why the court erred receiving 
evidence Exhibit that not true copy Exhibit Exhibit 
has the word it. This contention without substan- 
tial basis when considered the light the testimony, and need 
not discuss further. 

urged the acts and declarations John Mills were insuffi- 
cient prove agency, the extent his agency, any. This true 
general observation, but other facts and circumstances being 
present, tending support the existence agency, all may properly 
considered together establishing such proof. The cited 
plaintiff, wit, Universal Paper Products Co. Funsten Co. (Mo. 
App.) 285 516; Fink Gregg Realty Co. (Mo. App.) 296 
838, and Hicks Surety Co., 169 Mo. App. 479, 155 71, not 
apply. 

Plaintiff contends Exhibit shows defendants agreed purchase 
the property under the terms and conditions set forth therein, and that 
was provided, the event defendants failed execute sales con- 
tract, the sum $1,500 would forfeited liquidated damages; that 
the offer was supported valuable consideration. Based upon this 
estimate Exhibit plaintiff argues defendants had right 
withdraw, revoke the contract after had been accepted 
Lapsley Howard, 119 Mo. 489, 495, 1020, 1021, the 
effect that, ‘‘while proposal contract may revoked withdrawn 
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any time before acceptance, cannot afterwards.’’ Plaintiff 
introduced evidence the excepting the check upon which the 
suit was based, doubtless depending upon the weakness defendants’ 
evidence establish the facts necessary for recovery. Plaintiff treats 
Exhibit contract, but, under the facts above stated, the jury 
was justified holding merely proposal, requiring acceptance 
both parties. Defendants signed the contract (Exhibit sale, 
thereby accepting the same, but the record barren any proof 
John Mills Organization, Inc., selling agents, Pan- 
tages, Mills, Shreeve Co., sellers. Exhibit requires the approval 
the John Mills Organization, and provides: ‘‘And the event 
said sale not approved, the said John Mills Organization, Inc., 
selling agents reserves the right refund all moneys paid hereunder, 
which the undersigned purchaser agrees accept and hold the said 
John Mills Organization, Inc., and sellers harmless from any other 
obligations liability 

Defendants insist, and think properly, that the arrangement 
between Mills and defendants, expressed Exhibit was uni- 
lateral proposition and void for lack mutuality. This court stated 
the case Royal Brewing Co. Oil Co., 205 Mo. App. 616, 618, 
226 656, 657: ‘‘The question is, the contract void for lack 
mutuality—is unilateral? The rule respect mutuality that 
the contract must obligate each party something consideration 
what the other does, do. frequently difficult given 
contract say whether this rule complied with. the pur- 
ports bind one party something and leaves the other free 
do, not do, may please, the latter not bound, and the 
contract 

Under the facts the record before and the law applicable 
thereto, hold defendants are right their contention that the trans- 
action between them and plaintiff void for want mutuality; that 
was unilateral, and the jury was warranted deciding there was 
want consideration, and that nothing was ever done plaintiff 
bind it, after defendants gave their check John Mills. the 
Bruner Wheaton, Mo. 363, 366, said: ‘‘The next question 
that arises whether there was valid agreement acceptance 
the proposition according the terms which was made. order 
that acceptance may operative, must unequivocal, uncondi- 
tional, and without variance any sort between and the proposal, 
and must communicated the other party without unreasonable 

There never was completed contract between the parties. Under 
the circumstances, defendants were entitled directed verdict. The 
complaint plaintiff account alleged erroneous instructions 
material consequence, because defendants were entitled 
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verdict any event; and the fact that erroneous instructions were 
given, they were, would not materially affect the merits the case. 

The judgment was for the right party, and the judgment accord- 
ingly affirmed. 


RECOVERY MONEY PAID FORGED 
INDORSEMENTS 


Fallick Amalgamated Bank New York, New York Supreme Court, 
Appellate Division, 249 Supp. 238 


Where checks have been paid upon forgeries the payees’ in- 
dorsements and the drawee bank sues the collecting bank, the latter 
cannot use defense the fact that the drawer the checks was 
negligent drawing them such manner facilitate the 
forgeries. 

this kind the fact that the drawee bank may not 
liable the drawer the checks, does not affect the liability 
the collecting bank the drawee bank. The collecting bank, 
its indorsement, warrants the genuineness prior indorsements. 
therefore responsible the drawee, irrespective the latter’s 
responsibility its depositor. 


Action Bessie Fallick and others against the Amalgamated Bank 
New York, impleaded with the Public National Bank Trust Com- 
pany New York and another. From order denying motion 
defendant first named strike out affirmative defenses the supple- 
mental pleading the defendant last named, defendant first named 
appeals. Reversed, and motion granted. 

Stewart Maurice, New York City, for appellant. 

Moses Singer, New York City (Felix Fishman, New 
York City, counsel; Sam Cohen, New York City, the brief), 
for 


McAVOY, J.—Plaintiffs sued the defendant, Amalgamated Bank 
New York, their depositary for more than the sum $10,000 for 
the payment forged indorsements certain checks drawn plain- 
tiffs’ assignors the defendant. 

The Corn Exchange Bank Trust Company and the Public National 
Bank Trust Company New York were brought parties 
the action the Amalgamated Bank New York alleging that the Corn 
Exchange Bank Trust Company and the National Bank Trust 
Company were liable over for the plaintiffs’ claim. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 433. 
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The Amalgamated Bank New York, its amended pleading, 
alleged that the Public National Bank Trust Company presented 
thirty-five checks for payment; that all the checks were indorsed 
the Public National Bank, and the previous indorsement the name 
the payee each the checks was guaranteed the genuine 
indorsements the payees named each such checks; that the 
Public National Bank Trust Company colleeted the amount the 
checks from the Amalgamated Bank New York; and that demand for 
payment has been made and refused, and the Public National Bank 
Trust Company New York liable over the Amalgamated Bank 
New York for such amount plaintiff may recover against the 
Amalgamated Bank. 

this demand the amended answer, the de- 
fendant, National Bank Trust Company New York, the 
endorsing bank, alleges first defense that the defendant Amalga- 
mated Bank New York sent canceled checks and monthly statements 
the account the depositor (Tiffany Fur Dyeing Company, Inc.), 
plaintiffs’ assignor, and that they were received and retained the 
depositor with knowledge all the facts therein contained and with- 
out any objection being made thereto, and, because these 
stances, the Amalgamated Bank New York not liable the plain- 
tiff, and therefore the Public National Bank Trust Company New 
York not liable the Amalgamated Bank New York. further 
sets forth that the Amalgamated Bank New York refused inter- 
pose this defense, and that, therefore, the Public National Bank 
Trust Company New York not liable the Amalgamated Bank 
New York even the Amalgamated Bank New York held liable 

The second defense that the checks referred were drawn 
plaintiffs’ assignor without including the name the payee, that 
the name was incomplete that the name could added altered, 
that each the checks was made payable fictitious person, 
bearer, and that the Amalgamated Bank New York paid the checks 
accordance with the order its depositor; therefore plaintiffs are 
debarred from maintaining the cause action set forth the amended 
complaint; that, because these circumstances, the Amalgamated Bank 
New York not liable plaintiffs, and the Public National Bank 
Trust Company New York not liable the Amalgamated Bank 
New York even the Amalgamated Bank New York liable 
the plaintiffs. 

The third defense that plaintiffs’ assignor received regular 
monthly statements accounts, with canceled vouchers, and that these 
vouchers included the checks described the amended complaint, and 
reasonable comparison the bank statement and canceled checks with 
the check stub book plaintiffs’ assignor would have disclosed that 
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the employees were issuing checks for excessive amounts, favor 
payees other than those named the bills, the pay roll, 
other facts would have been disclosed which would have put the plain- 
tiffs’ assignor notice the forgeries and unauthorized 
that plaintiffs’ assignor knew, should have known, the forgeries, 
and took steps prevent other forgeries; that, reason these 
the Amalgamated Bank New York not liable the 
plaintiffs, and the National Bank Trust Company New 
York not liable the Amalgamated. There also alleged this 
defense the usual clause the effect that the Amalgamated refused 
interpose the defense, and. thus the National Bank Trust 
Company New York not liable the Amalgamated Bank New 
York. 

The fourth defense alleges that the plaintiffs’ assignor was negligent 
and facilitated all the forgeries and unauthorized indorsements, 
knowing that said checks would presented the drawee collecting 
banks for payment, and, between plaintiffs, the Amalgamated Bank 
New York and the National Bank Trust Company New 
York, the loss, any, should borne the plaintiffs, 

The first three affirmative defenses seek compel the Amalgamated 
Bank New York litigate with the plaintiffs matters which the 
Amalgamated Bank New York apparently does not desire put 
issue its answer the amended complaint. 

The impleaded defendant, Public National Bank Trust Company 
New York, has legal right compel the original defendant 
set any defense, even denial against the plaintiffs, merely for 
the benefit the defendant impleaded. the Amalgamated Bank 
New York wishes forego defenses which might have against the 
plaintiffs assignees its depositor, either such defenses 
exist, its judgment, because wishes waive them and rely 
its remedy against the collecting bank which guaranteed the indorse- 
ments the payees which turned out forgeries, the impleaded 
bank legal position whereby may demand that the depositary 
bank compelled interpose defense, or, upon its failure do, 
that held liable without recourse the indorsement liability 
the collecting bank. 

These three defenses are therefore unavailing the impleaded de- 
fendant Publie National Bank Trust Company New York. 

The fourth affirmative defense based upon the negligence the 
plaintiffs’ assignor facilitating the forgeries and taking means 
prevent their perpetration that the loss should not attributed 
the impleaded bank. However, the suit against the impleaded defendant 
not based upon the deceit the Amalgamated Bank New York 
through the negligence the plaintiffs’ assignor, but such liability 
founded upon the guarantee the indorsement the payee which 
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the collecting bank represented the Amalgamated Bank New York 
that might safely pay the checks. Therefore negligence the part 
the drawer failing prevent discover the forgeries not 
material relevant the question whether the Public National 
Bank Trust Company New York guaranteed the indorsements 
the payees, and constitutes defense the collecting bank. 

This rule based the legal ground that there privity 
between the drawer and collecting bank, and the drawer owes 
duty The liability the collecting bank repay the 
moneys paid out forged indorsements which were guaranteed 
the collecting bank the depositary bank absolute, and not any 
wise dependent upon the liability the depositary bank its depositor. 

The four defenses being unavailable the collecting bank, they 
should have been stricken out, and the order refusing should 
therefore reversed, with $10 and disbursements, and the motion 
granted, with $10 costs. 

Order reversed, with $10 costs and disbursements, and motion 
granted, with $10 costs. Order filed. 


